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This revolutionary invention med 
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matic tea maker. 

Electric Model Spray Tea Make 
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EXPERTS’ RULES FOR HOW THE SPRAY TEA MAKER 
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1. Water must be at active, bubbling boil 1. Water cannot reach leaves until it is 
when it reaches tea leaves. active, bubbling boil. 
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. The period of infusion must be controlled . Vacuum draws tea down to lower bo 
and the brewed tea drawn off leaves. after proper period of infusion. 

. Brewed tea must be stored in preheated 5. Lower bowl is preheated — and 
vessel. may be kept at drinking temperature. 
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Laboratory 3 
€ icitinck and rectification of 
uneven gas pressure add to the economy and satisfaction derived from 
any gas appliance. Barber Pressure Regulators make gas behave—help 
any gas-burning appliance to perform at its best. A regulator can be built 
for competitive purposes alone—and priced accordingly. But putting such 


a regulator on a high-quality gas appliance is like wearing a ten-cent 
necktie with a sixty-dollar suit. 


Only tested principles of construction and the finest of materials and 
workmanship go into Barber Regulators. The result is long-time dependa- 
bility. Quality appliance makers also like Barber Regulators because of 
their modern appearance, which conforms to better design in present- 
day appliances. For real regulator satisfaction—standardize on Barber! 


Ss All-bronze body—brass working parts. Tested for opera- 
tion within 3/10 pressure drop. Write for full information 
on Barber Conversion Burners, Appliance Burners, and 


Pressure Regulators. 
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C-B DIVERSION-PROOF 


Indoor Installations 


Existing service entrance 
equipment can be retained. 


Installation is effected 
quickly — time and labor 
are saved. 


Complete protection 
against current diversion is 
provided (short of destruc: 
tion of the C-B_ unit). 


Maintenance costs are 
reduced to the vanishing 
point. 


Initial cost of C-B Meter 
Enclosure is low. 


C-B facts are contained in Bulle- 
tins 57, 58A, 60, 61, 62 and 63 
— all available on request. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
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ee thoughtful and truthful person will 
readily agree with the suggestion by 
Robert Burns that we should see ourselves 
as others see us. But, at the same time, such 
persons, by very reason of the fact that they 
are truthful and thoughtful, will concede 
that it is an impractical suggestion. It is the 
sort of a wistful wish one would expect to 
find expressed in the verse of a sentimental old 
Scotchman. 


THE reason why we cannot ever hope 
to see ourselves as others see us is entirely 
a subjective matter. The physieal mirror may 
be faithful and accurate, but our eyes do not 
give us the same picture that our friends, nor 
for that matter our enemies, behold. We can- 
not avoid interpreting what we see in terms 
of preconceived notions and expectant im- 
pression. 


However, if human nature thus withholds 
from us the magic mirror to see ourselves 
dispassionately, there is at least a workable 
substitute; namely, to get others to tell us 
with cold frankness what they see. 


Even this is much easier said than done. 
Take a controversial question, such as public 
ownership of utilities, for example, and 
where could we find in the United States a 
person able to discuss it with fine impartial- 
ity and at the same time be qualified to dis- 
cuss it at all? There probably are such per- 
sons in the United States, but after locating 
them we would be confronted with the im- 
mediate task of convincing both sides that we 
had located a truly neutral observer (using 
that word “neutral” in its purer prewar sense). 


It was with this idea in mind that we went 
out of the United States and asked an 
Englishman, who is familiar with utility prob- 
lems in America and in his own country as 
well, to compare public ownership here and 
abroad. We asked him to discuss why there 
was so much fighting about it here, while in 
England public and private agencies get along 
peacefully. The result is the article in this 
issue (beginning page 544) by CoLonEL T. 
H. MinsHAti. The author is a consulting 
engineer practicing in London, who has had 
operating experience both with municipal and 
private utilities and has made a special study 
of public ownership questions, on which he is 
regarded as an authority. He has frequently 
visited both the United States and various 
countries of Europe in order to study admin- 
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HENRY EARLE RIGGS 


Grand Coulee is the biggest of its kind on 
earth, but will its history be recorded 
in red or black ink? 


(SEE Pace 531) 


istrative and operating questions in connection 
with publicly and privately owned utilities. 


¥ 


* has been so difficult during the last three 
months or so for any local news to get 
into the headlines that one might think offhand 
that the present would be a poor time to advise 
utilities to angle for newspaper space. Yet 
that is just what JAMEs Lumpp does in his 
article (page 551) on public relation advan- 
tages of favorable newspaper publicity for util- 
ities. The secret of success for such efforts, 
according to this author, lies not in a whole- 
sale frontal attack, but more in the direction 
of the little-drops-of-water-on-stone technique. 


In other words, if the utility press man 
sends the average busy city editor a 2-page 
or more blurb on what a great outfit the util- 
ity is, it is likely to find its way into the waste- 
basket promptly. But by the simple process 
of identifying itself with little matters of 
local interest, a utility can often find its way 
into favorable print by very reason of such 
association. 


Mayse this idea of associating one’s busi- 
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8 PAGES WITH THE EDITORS (Continued) 


ness interest with items of current public in- 
terest could be carried out on even more than a 
local scale. Perhaps the very war hysteria 
which has chased all but a few local items out 
of the newspapers is susceptible to some treat- 
ment along this line. Certainly the European 
utilities have gotten an impressive amount of 
free publicity in American newspapers (which 
they will never use) with the publication of 
photographs showing camouflaged cooling 
towers and special guards stationed at vital 
utility sites as a matter of national defense. 


Mr. Lumpp, following his preliminary edu- 
cation at Missouri and Washington universi- 
ties, began his career as a newspaper reporter 
in 1930. The following year he entered pub- 
licity work with an appointment as secretary— 
i. @., press agent—to the mayor of University 
City. He also became editor of the Missouri 
Municipalities magazine, and executive secre- 
tary of the state municipal league. In 1934 
he went to work for the Union Electric Com- 
pany in Missouri, where he is still employed. 


¥ 


Cy of the more interesting developments 
of the Federal government’s spending 
program has been the suggestion that when 
the government puts money into a project 
which does not or cannot pay for itself in 
terms of money, it need not necessarily be 
charged off as an unprofitable transaction, but 
might be listed as an “investment in social 
values.” This suggestion w as per haps inspired 
by the somewhat embarrassing increase in red 
ink figures on the fiscal ledger of the Treasury. 


In other words, if a deficit can be inter- 
preted as an investment in intangible assets 
not subject to translation into worldly terms 
of profit and loss, it does not sound so bad, 
even though it proves to be just as unprofitable 
under the more euphonious name. 


THE cynic may scoff at such semantics and 
argue that by the same reasoning the luck- 
less gambler might excuse his unprofitable race 
track wagers as an investment in improve- 
ment of the breed of horse flesh. Yet Federal 
funds which have gone into the erection of 
schools and libraries and other public works 
are surely not entirely wasted. Certainly as- 
sets have been created (aside from the em- 
ployment created), even though they cannot 
be liquidated at anywhere near the face value 
of the dollar investment, as would be the case 
in other types of property investment. 


How does this line of reasoning work out 
with the Federal irrigation and power 
projects? Is the creation of new acres for cul- 
tivation in a land already plagued with sur- 
plus crops an investment in “America’s fu- 
ture,” ora “new frontier” ? Or is it compound- 
ing an economic fallacy by paying one farm- 
ing area to curtail crops while spending to 
create more farm lands in another area? 


BECAUSE it is the most ambitious single ir- 
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Todd Studios 
JAMES LUMPP 


Add a utility angle to whatever folks are 
thinking about and the result is a 
favorable press. 


(SEE Pace 551) 


rigation project ever undertaken, the Grand 
Coulee program of all the Federal projects 
has attracted the most speculation along this 
line. In the leading article in this issue, Dr. 
HENRy Earle RIGGS examines the ultimate 
economic feasibility of the Grand Coulee. Dr. 
Riccs last year was president of the American 
Society of Civil Engineers and has long been 
regarded as one of the foremost valuation ex- 
perts in the country. He was born in Kansas 
and is professor emeritus of the school of 
engineering of the University of Michigan at 
Ann Arbor. He graduated from the University 
of Kansas in 1886 and began his distinguished 
career of engineering with the railroads. 


¥ 


MONG the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE Wisconsin Supreme Court, in affirm- 
ing judgments which overruled temporary rate 
orders of the commission in a telephone case, 
after discussing the scope of judicial review 
expresses its views on the sufficiency and fair- 
ness of a hearing in a rate case. The court 

also rules on such important matters as con- 
fiscation under temporary rate orders, depre- 
ciation of property, property not used or use- 
ful, and apportionment. (See page 65.) 


THE next number of this magazine will be 
out November 9th. 


dD Cokie. 
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Lowest Cost? ... NO! 
Highest Quality? 
emphatically YES! 


VULCAN VALVE HEAD, LG-1 


The Vulcan Automatic Valve Operat- LCST. 

ing Head is an advanced development 

for the high and ever increasing higher 

pressure and temperature conditions 
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construction. A piston valve steam 
actuated thru a pilot valve provides 
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Vulcan installations are soundly designed, individually 


designed to do their work efficiently and economically— 


to cut fuel costs and provide real savings 


VULCAN VALVE ASSEMBLY in steam production. 








Vulcan Valves of completely corrosion 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“We have no national communications policy today,” 


¥ 


. give us action and legislation, not dreamy investi- 
gations.” 


¥ 


I do not for a moment believe that private industry 
cannot absorb our unemployed.” 


“ 


¥ 


“Private enterprise is more concerned about the ‘hope’ 
of profits than the profits of the hour.” 


¥ 


“T know of nothing in which the Tennessee Valley 
Authority is not interested at the present time .. .” 


¥ 


. about one out of every ten pieces of legislation 

introduced has a definite bearing upon the utility busi- 
” 

ness... 


“ec 


¥ 


“Tt seems to be the theory that once Congress is em- 
barked upon a costly folly, the Federal government is 
compelled to complete it.” 


¥ 


“When you purchase all the public utilities of this 
country, where are you going to have anybody else who 
will be able to pay the taxes?” 


- 

“The safety of air transportation and the safety of the 
passengers depend on the private companies and on the 
pilots of the planes and not on the Civil Aeronautics 
Authority.” 

# 


“With the air transport industry forging ahead in 
its mission of public service, we are extremely fortunate 
in having as our Federal charter of regulation a new 
Civil Aeronautics Act.” 


12 
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Burroughs Billing Machine 
writes bill and office record, fur- 
nishes a journal, and automati- 
cally accumulates totals of 
revenue classifications, rate 
blocks, etc. 


Automatically warns operator if 
a mistake is made in computing 
consumption in the meter book 
or in entering reading and con- 
sumption figures on the key- 
board. This eliminates the need 
for checking consumption 
figures before writing bills. 


The Short-Cut Keyboard en- 
ables operator to enter two sets 
of figures (such as gross and net 
amount) on the keyboard, and 
depress operating bar—all at the 
same time. 


Figures are automatically re- 
peated by the machine on both 
stubs and ledger. 


Bills completed are automati- 
cally ejected and stacked in 
correct billing order. 








Whatever plan is used—Bill and Ledger, Stub, 
or Register Sheet—this new Burroughs will do 
the job with greater speed, simplicity and ease 
of operation. And bills and records will be 
neater, more accurate, more complete. 

Many municipal utilities also use this machine 
to write delinquent bills or to create a collec- 
tion stub at the time of billing, thus speeding 
up collections and reducing the number of 
delinquent accounts. 


Investigate. Ask your local Burroughs office to 
demonstrate the many automatic features that 
make this new Burroughs outstanding for 
municipal utility billing. Or mail the coupon 
for complete information. 


MAIL THIS COUPON TODAY! 


purroughs Adding Machine Company 

6242 Second Boulevard, Detroit, Michigan 

I would like complete information about the new Burroughs 
Public Utility Billing Machine. 


Name. 
Address 
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“The composition of the Federal courts makes jt 
peculiarly difficult for abuses, if once they creep in, to 
be adequately dealt with, and their functions make them 
peculiarly susceptible to abuse.” 


¥ 


“We have set up a National Bituminous Coal Com- 
mission to give aid to the sick and distressed bituminous 
coal industry, and TVA has become one of its most 
vicious and dangerous competitors.” 


¥ 


“If men can do the job and labor and capital will 
codperate, understand, and respect each other, their 
combined power will keep government where its founders 
deemed it could serve its people best.” 


¥ 


. no chairman and no committee can conduct a 
fair, a fearless, and an honest investigation without arous- 
ing and incurring the enmity and the hatred and the bit- 
terness of those whom it investigates.” 


¥ 


“This Congress must take back to itself the law-mak- 
ing powers which are now so largely in the control of 
the all-powerful bureaus ... We must bring about sub- 
stantial deflation of this Federal bureaucracy.” 


¥ 


“We believe that this by-product of irrigation [power 
generation] should be made available for widespread 
use in order that the benefit derived from the invest- 
ment of public funds in the projects may be shared by 
the largest possible number.” 


¥ 


“This country is now in the grip of a utility fascisti 
that sprawls like a huge octopus over the entire nation, 
usurping the powers of government by controlling gov- 
ernors, intimidating courts, browbeating commissions, 
and corrupting legislatures.” 


¥ 


“Certainly the conduct of all business, large and small, 
in interstate commerce, should be regulated by govern- 
ment, but our laws should be so amended that such 
regulation will be imposed with equal consideration for 
all groups: workers, investors, and consumers.” 


¥ 


“While the government since 1930 has added less per 
year to the national debt than did private enterprise in 
the 1920’s, each dollar of government debt produced more 
results in terms of increase in national income than did 
a dollar of private debt or investment in the 1920's.” 
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56 models on 9 different wheelbases 


Chevrolet builds and sells more trucks than 
any other manufacturer in America does, be- 
cause the nation has recognized the superior 
value of Chevrolet trucks and now demands 
them for the greatest number of its hauling 
jobs. .. . This nationwide demand, of course, 
is just the total demand of thousands upon 
thousands of truck users who have found in 
Chevrolet the truck best suited to their needs. 


. . . Chevrolet now is in a position to supply 
the hauling needs of even more industries and 
businesses than ever before. Now there are 
Chevrolet trucks in 56 models, on 9 different 
wheelbases. Among them is a model that will 
fit nearly every job, and that offers the tradi- 
tional values that have made Chevrolet the 
nation’s largest builder of trucks. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


Featuring . . . CHEVROLET-BUILT BODIES . . . MASSIVE NEW SUPREMLINE STYLING . . . FAMOUS VALVE-IN-HEAD TRUCK 

ENGINE ... NEW SUPER-COMFORT COUPE-TYPE CAB .. . NEW FULL-VISION OUTLOOK ... POWERFUL HYDRAULIC TRUCK 

BRAKES .. . HYPOID GEAR REAR AXLES . . . FULL-FLOATING REAR AXLE on Heavy Duty models (Vacuum Power Brakes, 
Two-Speed Rear Axle, optional on Heavy Duty models at extra cost.) 
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“Ain't no ordnery plug cock what'll hold that licker, Luke 
Reckon we gotta git a Nordstrom Plug Valve.” 


MERCO NORDSTROM VALVE CO. 


cA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
as Main Offices: 400 Lexington Ave. PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas oe Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants * 
* EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO Regulators ¢ Pittsburgh Meters for 
= Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings * Stupakoff Bottom Hole Gauges 
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Inside 


modern Cars and Buses 
are creating new friends 
for Transportation and 
Transportation Adver- 
tising. 


Luxurious seating, smooth riding, swift pick-up help 
make satisfied passengers. 


Eye-level racks, well-lighted spaces, effectively designed 


cards help keep satisfied advertisers. 


BARRON G. COLLIER, INC. 


745 FIFTH AVENUE, NEW YORK 
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Kinnear Rolling Doors will save money in your plant, too. Get 
the full story on how they speed up door operation, cut main- 
tenance and repair costs, save floor and wall space, and give 
smooth, dependable performance at all times -- for a long time! 
Write today for the complete, illustrated Kinnear catalog! 

Offices and Agents In Principal Cities 
The KINNEAR MANUFACTURING COMPANY 
2060-2080 FIELDS AVENUE COLUMBUS, OHIO 


Factories: San Francisco, California; Columbus, Obio 


INNEA 


ROLLING DOORS 
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HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Bolting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 


MASTER-LIGHTS 


ANNOUNCE TYPE "WS" 


“A Master-Light For Every Need" 
YOU OWE YOUR MEN THE BEST THERE IS 
FASTER—BETTER LINE REPAIRS 











Portable hand searchlights for repair, in- 
spection and emergency crews. Most 
powerful and lightest weight made. 


Many dry and rechargable battery 
types. 
TYPE WS MANUFACTURERS OF WORLD'S MOST 


POWERFUL HAND AND AUTOMOBILE 
. SEARCHLIGHTS 


Sent on approval 


CARPENTER MFG. CO. 
197 SIDNEY STREET—CAMBRIDGE, MASS. 
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THE CLAIM 


Chief emphasis, in the design of every 
C-E steam generating unit, is placed 
on the ultimate test of availability. 


C-E units are designed for the finest 
possible performance with respect to 
efficiency, operating costs, quality of 
steam produced and range of output. 
In actual service C-E units have 
demonstrated time and time again 
that they possess all of these im- 
portant characteristics. 


Even greater effort is expended to de- 
sign and build C-E units for long 
periods of trouble-free service with 


only such infrequent outages for peri- 
odic inspection and cleaning as are re- 
quired by good practice. 


The success of C-E units in attain- 
ing high availability is proved on the 
right-hand page, not by an isolated 
single performance, but with the ser- 
vice records of four public utility com- 
panies. 


Examine this evidence. Let it guide 
you to the selection of C-E equipment 
which adds to efficiency and economy 
of steam production the ability to 
“stay on the line.” 


C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS 
AND STOKERS; ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 


COMBUSTION 
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Of all the yardsticks that are ap- 
plied to a steam generating unit, 
none is so important as the sum 
total of hours of continuous opera- 
tion without shutdowns. Efficien- 
cy, capacity range and low operat- 
ing cost are indispensable require- 
ments to be sure. But all of these 
are of no avail, in fact they are non- 
existent except when the unit is in 
service. 


THE EVIDENCE 


94% 


UTILITY PLANT—This C-E unit was on the line 
94.2% of the entire period from July 1, 1938, when it 
was initially placed in service, to Sept. 15, 1939. Ca- 
oe 312,000 Ib. per hr.; press., 925 lb.; total temp., 


99% 


UTILITY PLANT— Quotation from customer’s letter: 
“During the initial operating period these two units 
were operated 2600 hours at an average steam flow of 
239,200 lb. per hr. per unit before being removed from 
service for scheduled internal inspection. They have 
been operated, as required, for 5,970 hours during the 
first 13 months after installation without a single forced 
outage or reduction of Bp ea! chargeable to the 
steam generating units.” Availability to date—99%. 
Capacity (per unit), 275,000 lb. per hr.; press., 725 
lb.; total temp., 825F. 


99% 


UTILITY PLANT—one C-E unit on the line con- 
tinuously from October 17, 1938 to April 22, 1939, 
when it was taken off for scheduled inspection and 
cleaning. The annual availability factor for 1938 was 
98.8. Capacity, 690,000 lb. per hr.; press., 1390 Ib.; 
total temp., 830 F. Three C-E high pressure units in 
another plant owned by the same company have an 
availability record of 95.6% for a period of eight years 
from 1931 through 1938. 


98% 


UTILITY PLANT—oOn the line 98.6% of time from 
December 30, 1938, when this C-E unit was placed 
in service, until May 21, 1939. Then it was taken out 
of service only for inspection. For most of this period, 
eutput averaged 170,000 lb. of steam per hr. and, for 
about a month, 208,400 Ib. per hr. Capacity, 225,000 
Ib. per hr.; press., 725 lb.; total temp., 825 F. 


COMBUSTION ENGINEERING COMPANY, INC., 200 MADISON AVENUE, NEW YORK, N. Y. 
CANADA: COMBUSTION ENGINEERING CORPORATION, LTD., MONTREAL 


ENGINEERING 
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eo Utilities ‘Fortnightly 











HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—govern- 
mental competition—state and Federal regulation. 


| Issued every other Thursday—26 numbers a year—an- 
nual subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 








] A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial Thi: 


interest in, public utilities. Gon ta 
a wor 
above, 
tory } 
Thern 

It 5 
ORDER FORM BA. 


of un 


PUBLIC UTILITIES FORTNIGHTLY _ 
1038 Munsey Building, Washington, D. C. one 
where 
Please forward, prepaid, to the undersigned, Public Utilities Fortnightly capac 
(26 issues), at $15.00, beginning with the current issue. — 
ment, 
for y 
Grint 
Provi 








Name 





Address 
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this Load Builder Lets You Sell A New Market 
GRINNELL THERMOLIER 
ELEGEAiG TIFE .... - for 


TEMPORARY CONSTRUCTION 
BRIDGE CONTROL HOUSES 
VALVE HOUSES 
GATE KEEPER HOUSES 
FILLING STATIONS AND 
PARKING LOTS 
GARAGES 
DRYING PROCESSES 
WAITING ROOMS 
CRANE CABS 
BRIDGE TOLL HOUSES 


a 


5 
J 
Bats 
= 
Louvers 


This Grinnell appliance offers heating satisfac- & 
tion to a market you may have been missing—and ——__ 
a worthwhile load to you. The locations listed 
above, and similar ones you know of in the terri- 
tory you serve, are ideal spots to install the 
Thermolier Electric Type. 

It provides simple, easy installation, and its THE HEATING 
adaptability is such that it meets a great variety 
of unusual heating requirements. The specially ELEMENTS 
built electric fan, combined with a dependable G-E Strip Heaters, specially built, with 
long life heating element which is automatically 
protected, assures a full measure of even heat 
wherever this appliance is installed. Six sizes and mounted to allow for expansion, pro- 
capacities. Write today for full details on tected against over-heating by thermal 
Thermolier Electric Type for your Sales Depart- everteed ‘eaiall \ld de 
ment, and consider this dependable unit heater 
for your own power plants and _ substations. 
Grinnell Company, Inc., Executive Offices, 
Providence, R. I. Branch offices in principal cities. 








F 























protective coating good for 1000° F., 


heating element if fan stops. Cut-off 
easily reset by a button control. 











‘GRINNELL //HIERMOLIER 
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“They're takin’ down conductors 


that were too small to carry the load” 


AD) 


ld 








3) 
““We’re sure savin’ money with this engine-driven rig; 
it reels up the old conductors as it pulls in the new. Too bad, 
though, we couldn’t have saved the expense of a change- 
over by makin’ the line heavy enough in the first place.” 
Of course, you can’t always anticipate growth of loads. 
But give your rural load builders a chance to profit by 
their efforts. Use conductors of sufficient conductivity to 
take care of at least a reasonable increase in demand. 
A.C.S.R. provides the necessary conductivity. It has 
enduring strength which makes first costs low and holds 
down maintenance costs. ALUMINUM COMPANY OF 
America, 2134 Gulf Building, Pittsburgh, Pennsylvania. 


To B 0G oR 
Cllairnisuimn, Cable Steel Reinyporced 
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NEW, APPROVED, IMPROVED 


PERMISSIBLE UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 
GROUP D- INCLUDING 
GASOLINE ~ PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 
NATURAL GAS 


wii 8 8=—h 


Approvat N* 60S NaTionat Carson Co. Inc 


Approveo For Sarery tn Ain 


Ano Mernane Mixtures Ma YORK, NY. 























INDUSTRIAL 


Turse new “Eveready” focusing spotlights for use in explosive, 
gaseous atmosphere bear the inspection labels of both the U. S. 


‘under the dangerous atmospheric conditions listed on the label. 
The new “Eveready” Safety Flashlights are of high quality semi- 

hard rubber reinforced with brass, with unbreakable, plastic lenses, 

special protected lamp and hand-replaceable, heavy-duty slide 


Bureau of Mines and the Underwriters’ Laboratories. They are SAFE | 1 : 


switch with positive “off” and “on” positions. Hexagonal heads 
prevent rolling, ring-hangers add to convenience. 


aren ined | i 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- } 
line, alcohol, acids, alkali, are non-conducting and proof against | ] | 
impact and dropping. INN 


a | 





Guard wire holds lamp in 

spring-loaded socket. Should > 

poms break, — ejects NATIONAL CARBON COMPANY, INC. 
mp-base, instantly opening 

electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 

a ee Unit of Union Carbide (Ha and Carbon Corporation 








‘The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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P. U. R. DIGEST 


CUMULATIVE 





A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
= silane cute United States Circuit Courts sation et 
of Appeals 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
Commissions 
State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THe LAW latory Commissions 





AN EXHAUSTIVE 
SURVEY OF 
A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 
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THE TRIDENT WITH... 








RIDENT 11/2” and 2% Style 3 Disc Meters are so designed that 
delivery can be regulated in relation to the line pressure to give 
the desired control over the rate of flow without interfering with oper- 
ating efficiency. These meters, therefore, can be used economically 
9 on all systems, including those having widely 
. varying pressures. Style 3 embodies inter- 
changeable parts, the Oil-Enclosed Gear Train, 

and other features which have built Trident 


Meter leadership the world over. 


NEPTUNE METER COMPANY - 50 West SOth Street, NEW YORK CITY 
Branch Oliews in CHICAGO, SAN FRANCISCO, PORTLAND, ORE, DENVER, DALLAS, KANSAS CITY, 


Se 
> 
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Exide-Chloride Batteries Are 
“Tops. With Leading Utilities 


IFTY years ago few men—even the progres. 

sive engineers who used them at that time— 

could have foreseen the important part that the i 
storage battery would eventually play in the I dy 
utility field. : 


But because Exide-Chlorides served utility com 
panies dependably in those days and have con 
tinued to serve them faithfully ever since, these 
batteries have become the outstanding choice to- 
day of leading utilities everywhere. 


Write for Bulletin 204 describing this battery and ji 
its remarkable construction. 


THE ELECTRIC STORAGE BATTERY CO., Philadelphia 


The World’s Leading Manufacturers of Storage Batteries for Every Purpose 


Exide Batteries of Canada, Limited, Toronto 








ee site SANGAMO TYPE HV METER 


AND TIME-SWITCHES 
The Type HV instruments combine a 


standard singlephase HF watthour 
meter with a synchronous motor time- 
switch—in various switching arrange- 
ments—supplied with or without two- 
rate register. Low cost installation and 
TYPE HV.11-8:2 minimum space requirements make 
them desirable for metering and cor- 


TYPE HV-11-A 


trolling off-peak loads. 


Modern Meters for Modern Loads 


SANGAMO ELECTRIC COMPANY || 


SPRINGFIELD, ‘ILLINOIS 
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COMMERCIAL HAULAGE — a enamels 


GMC Gives You a Better Truck for Your Needs. Better-Powered—with a 
GMC Super-Duty Engine that accelerates faster, pulls better, saves more gas! 
Better-Sized—you don't have to put up with a truck that’s too small for your 
loads, or too big for maximum economy! Better-Engineered—GMC delivery 


trucks are built like the giant GMC Road Monarchs that shoulder America’s 
toughest hauling jobs! Put GMC trucks on your hauling jobs and SAVE! 


Our own YMAC Time Payment Plan assures you of lowest available rates 


GMC TRUCKS tirs::s 


ae )) 8.) 2 
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New RikaIp Tri-Stand Vise 
has many convenience 


that save work ant time | 


features 


ERE'S a brand new vise designed to save 
time. Your men like it—and it helps keep 
costs down. 
It’s easy to use. Well balanced to prevent tip- 
over; also has adjustable ceiling brace screw and 
screw-down feet. Legs hinged at the stand, as- 
semble compactly, fasten with chain for con- 
venient carrying to the job. 
Its extra wide stand promotes efficiency—there’s 
plenty of room for oil can, dope pot and tools— 
tools are always handy—hung on the special rim 
or in slots. 
This new Tri-Stand is made in yoke and chain 
patterns. Each is equipped with pipe rest and 3 
benders that won't collapse the pipe. Frames of 
special strong malleable metal, jaws of highest 
quality tool steel scientifically hardened for firm 
grip and long wear. No-Mar jaws available in 
yoke-vises. New RIBEID Ti- 
Here is an opportunity to take another step to- Stand Vise Yoke 
wards better work at less cost. Buy the new Tri- pattern. Users’ 


Stand from your Supply House. net price $12.00 
Chain pattern Tri- 


The Ridge Tool Co., Elyria, Ohio ="? 


MAKERS OF THE FAMOUS RIG&ID WRENCH 


ee (ees (> pire Too ts 
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HOOSIER ENGINEERING COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier a Company, Lid. 


ERECTORS OF TRANSMISSION LINES 
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CRESCEN 


Portable Cords and Cables are made 
for jobs like these 


























































CRESCENT IM- FU 
PERIAL Portable COFFEE M 
Cords and Cables How : 
are made, in a lower 
complete line, to STEAM Td 
take punishment and de- “v4 
liver current to all equip- unten 
ment from the smallest How! 
hand tools to mammoth electric shovels. They are non-kinking, have gas-fi 
high tensile strength and are resistant to water, acids and alkalis. SHRINKA' 
These cables, also, have a dense, smooth, wear-resisting sheath of How 
tire tread toughness to provide maximum life under severe service mode 
conditions. THE REVC 
How 
of tox 
Send for Descriptive Bulletin “CONTROL CABLE THE DEM 
DROP CABLE How 
LEAD COVERED cally 
CABLE 
SCEN MAGNET WIRE 
CRE T PARKWAY CABLE 
INSULATED WIRE { n AGABLE F 
(@ & CABLE CO. InC SERVICE ENTRANCE 

\ Y SIGNAL GABLE 2 
See VARNISHED GAmBRIC A limited 
All types of Building Wire and all kinds of Special Cabl Hidden Los 

to meet A.S.T.M., A.R.A., 1.P.C.E.A., N.EM.A. and all "Rall. —— _ 
road, Government and Utility Companies’ Specifications. — 















copy tod: 
Thi: 
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O you've real help in selling 
commercial equipment! 


very commercial cooking salesman and every kitchen 
wpply house, important hotel, restaurant and institu- 
mon your lines should have a copy of this manual. 
It brings together under one cover the latest devel- 
ments in commercial gas equipment. It points out 
he hidden losses which obsolete cooking equipment 
auses. It proves, from the records of successful opera- 
ons, that modern gas equipment quickly pays its way 
n fuel, food and labor savings as well as increased cus- 
omer satisfaction. 


FULL OF FACTS AND IDEAS! 


COFFEE MAKING 
How modernized gas equipment makes better coffee at 
lower cost 

STEAM TABLE OPERATION 
How controlled heat in steam tables improves quality 
of food 

DEEP FAT FRYING 
How better fried foods can be prepared with the modern 
gas-fired deep fat fryer 

SHRINKAGE 
How shrinkage is reduced and profits increased by the 
modern gas range 

THE REVOLUTION IN BAKE OVENS 
How the bake oven has been changed to meet the needs 
of today’s kitchen 

THE DEMAND FOR STERILIZATION 
How the demand can be met completely and economi- 
cally with modern gas appliances 


FREE ROBERTSHAW tHermostat COMPANY 


A limited number of copies of 
Hidden Losses will be supplied : COMMERCIAL DIVISION SALES OFFICE 
30 CHURCH STREET, NEW YORK 


YOUNGWOOLl 


tee to gas companies. Write for 
copy today for examination. 
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Windsor Stato 

they guard 
boiler feed pumps with 





Positive protection plus easy 
cleaning features these strainers. 
In the sectional view above, note 
how the loosening of a few nuts 
permits of quick removal of the 
strainer basket for dumping. The 
nearest strainer (covered with 
lagging) in the photo to the right, 
shows on its side the pressure 
indicator which gives warning 
when the strainer basket is be- 
coming heavily fouled. The photo 
was taken at the Windsor Station. 











The photo above, in the Wind- 
For years Elliott Company has been headquarters for sor Station, shows not only the 
strainer installations. Where the job allows of occasional Elliott Strainers, but also a 
flow stoppage as in the installation above, Elliott Single 1250-hp. Elliott mo‘or driving a 
Strainers serve the need. Where non-stop operation is oiler feed pump. Elliott deaera 
essential, Twin Strainers meet the case, the flow being ‘75 27¢ also inuse in this station 
diverted by valves from the fouled cylinder to its twin 
when cleaning is required, without stoppage of service. 
The fouled cylinder can then be cleaned and made r L L i 0 T T 
ready to again take up the load in its turn. 

Elliott Self-Cleaning Strainers are also available for N y 
use where dependably continuous straining without at- C 0 M P A 
tention, is required. For protecting lubricating systems 
or oil burners, Elliott Oil Strainers in both twin and 
single types, are extensively used. 


Whatever your straining need make it an Elliott JEANNETTE, PA. 


problem. Write us. District Offices in Principal C:ties 
A-246 








Accessories 
Department 'o 

















E-GENERATORS + MECHANICAL DRIVE TURBINES * ENGINES - ENGINE-GENERATORS + CONDENSERS 
‘GENERATORS * MOTOR-GENERATORS + DEAERATORS + FEED- WATER HEATERS * DEAERATING HEATERS 
IFUGAL BLOWERS * DESUPERHEATERS « FILTERS « VACUUM COOLING EQUIPMENT « STEAM JET EJECTORS 
TRIC HEATERS + TUBE CLEANERS * SEPARATORS—STRAINERS + GREASE EXTRACTORS « NON-RETURN VALVES 
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e OCTOBER 7d 





| Tennessee Independent Telephone Association opens convention, Nashville, Tenn., 1939. 
Midwest Industrial Gas Sales Council convenes, Chicago, 1ll., 1939. 





rr a Electrical Manufacturers Asso. concludes meeting, Chicago, Ill., 1939. 
Society of Automotive Engineers ends 2-day convention, St. Louts, Mo., 1939. 





{ American Water Works Association, California Section, ends convention, San 
Francisco, Calif., 1939. 





{ Alabama Independent Telephone Association will hold session, Montgomery, Ala., 
ov. 16, 17, 1939. 





4 Virginia Independent Telephone Asso. starts meeting, Staunton, Va., 1939. 
GY American Water Works Asso., Wis. Sec., convenes, Oshkosh, Wis., 1939. 





GT American Society of Heating and Ventilating Engineers ends 2-day fall meeting, 
Atlanta, Ga., 1939. 





e NOVEMBER e 





{ American Municipal Association starts session, Chicago, Ill., 1939. 





| Sonn Carolina Independent Tele»hone Asso. convenes, Greensboro, N. C., 1939. 
Southeastern Electric Exchange, Sales Section, convenes, Atlanta, Ga., 1939. 





br a tame Association will hold annual convention, Denver, Colo., Nov. 





Tee Municipal League will hold session, Indianapolis, Ind., Nov. 16-18, & 





{ National Association of Housing Officials will hold convention, New Orleans, La., 
Nov. 22-24, 1939. 








{ South Carolina Independent Telephone Association starts convention, Columbia, 





> - a Public Welfare Association will convene, Washington, D. C., Dec. 6-10, 
1939. 


. 
+ 














q¥ National Motor Truck Show, Inc., begins, Chicago, Ill., 1939. 
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Is Grand Coulee Irrigation 
An Investment or Liability? 


Too many official reports on this enormous project, declares the author, 
were ignored when it was authorized, and examination leads to the 
conclusion that there is no present need for a million acres of new 
land to be irrigated at a cost of from $300 to $400 an acre; that there 
is good evidence that the same land could be irrigated by gravity for 
half the money; that the sale of eight to ten million kilowatt hours of 
energy in the marketing area is impossible short of forty to fifty years; 
and that as a business enterprise it is doomed to fatlure. 


By HENRY EARLE RIGGS 


N his address before the forum of 
the American Retail Associaticn 
on May 23rd, the President said: 


The next thing to remember about the 
debt is that government, like business men, 
is investing in order to create a higher 
volume of business income and, therefore, 
a bigger net yield for government. National 
income will be greater tomorrow than it is 
today because government has had the 
courage to borrow idle capital and put idle 
labor to work. 


He then cited, as illustrations of 
Federal investment, “Boulder dam” 
and Bonneville dam, both now com- 
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pleted, and Grand Coulee dam, and 
described the latter as a great irriga- 
tion project which would furnish 
homes for migrants from the “dust 
bowl” within the next two or three 
years. 

Much has been published in the 
technical magazines regarding the en- 
gineering features of these and other 
great public works which are now 
under construction, or which have 
been completed during the present ad- 
ministration, and recently two excel- 
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lent nontechnical articles describing 
the physical features of some of these 
dams have appeared but almost no 
attention has been given in any of 
these papers to the economic justifica- 
tion for these great expenditures. 

In The Saturday Evening Post of 
April 8th Garet Garrett writes of 
“Great Works.” He paints a word 
picture of bigness. He tells in language 
which cannot be excelled of Grand 
Coulee and Bonneville on the Colum- 
bia, of Hoover dam and Parker dam 
on the Colorado, of the All-American 
canal and Fort Peck dam, and refers to 
other immense works of the present 
era. His is a story of some of the 
greatest structures in the world and it 
is true and well worth the reading ; but 
he did not touch on the economics of 
the projects, some of which are abun- 
dantly justified by present needs, and 
others of which are likely to be serious 
liabilities and a burden on _ the 
Treasury for generations to come. 


HE emphasis placed upon these 
three projects by the President in 
his speech of May 23rd, as examples 
of investment which will create income 
for the government comparable with 
wise investments of business men, 
justifies a discussion of the history of 
Grand Coulee and the presentation of 
some facts which can only be found by 
a study of official reports and records. 
These are facts which are of vital in- 
terest to the nation because they would 
control conservative business men in 
the matter of investment, and the 
showing made by them is such that the 
inevitable conclusion is that conserva- 
tive business would never build this 
project. 
In the case of the Grand Coulee irri- 
OCT. 26, 1939 


gation project several questions loom 
large and call for public understanding 
and discussion. Should great under. 
takings costing tens of hundreds of 
millions of dollars be authorized by 
any agency except the Congress? 
When a project of large size has been 
commenced and it develops that the 
plans are ill considered and unsatisfac- 
tory, should a cabinet officer or bureau 
head be permitted to change plan and 
objective and multiply the cost many 
times without congressional approval? 
Should the approval of Congress of a 
project which it is known will cost 
more than the Panama canal be 
secured without full disclosure of all 
the facts and costs? 

These questions and others like 
them are involved in the Grand Coulee 
irrigation project. 


HERE is no question as to the 

feasibility of the project as 
planned. The greatest dam in the 
world can be built by American engi- 
neers and it will be as enduring as the 
pyramids with which it is often com- 
pared because the dam is three times 
the bulk of the Great Pyramid. The 
largest power plant in the world, with 
a capacity greater than the combined 
capacity of all existing power plants in 
any state in the Union, except the 
populous industrial states of New 
York, Pennsylvania, Illinois, Ohio, 
and California, can be built and it will 
function efficiently. The greatest 
pumping plant ever designed in the 
world, capable of pumping the Mis- 
souri river dry at Kansas City at times 
of low water, and lifting the water 300 
feet, can be built and it will do the 
work assigned to it. American engi- 
neering talent and American manu- 
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facturing corporations can do these 
things and they will be good. The de- 
sign, construction, and construction 
methods are fine and in no wise open 
to criticism. 

There is also no question that the 
Columbia basin is the largest unde- 
veloped irrigable area in the United 
States, that its soil is excellent, and 
that it could support several thousand 
families if water were put on it. Nor 
is any doubt raised as to the value and 
importance of irrigation, or of the de- 
sirability of continuing the Federal 
program of reclamation when and as 
additional farm land is required. The 
issues involved in a discussion of the 
Grand Coulee project are those of 
sound economics and wise financing. 
Is the project justified now? What 
will be the effect on the tax burden 
of the nation? Is there any possibility 
of its being self-supporting if not self- 
liquidating? And how about the pro- 
priety of the methods used in securing 
its authorization and-approval by Con- 
gress? 


— construction project is differ- 
ent from all others and must be 
justified or condemned by a study of 
all of the facts which have a bearing 
on the need for its service, the likeli- 
hood of its being self-supporting or 
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self-liquidating, or on its effect on the 
national welfare or finances. Any re- 
cital of the merits of another project, 
such as Hoover dam, sometimes called 
“Boulder dam,” in a discussion of 
Grand Coulee appears to be merely the 
dragging of the traditional “red her- 
ring” across the trail to detract atten- 
tion from matters that ought to be 
given wide publicity. 

“Boulder dam” was referred to by 
the President. Here is a project that 
was discussed by Congress for years 
before receiving its approval, that was 
studied by engineers and reported upon 
favorably, and on which work was not 
commenced until after contracts had 
been made for the power which in- 
sured it as a self-liquidating project. It 
is a project of an earlier administration 
and was well under construction in 
1933. 

All other Federal projects of similar 
magnitude have, prior to this admin- 
istration, had congressional approval 
before any work was done on them. 
The Panama canal was studied and 
discussed by Congress for years be- 
fore the final authorization of the 
present lock canal. It cost $380,000,- 
000. Grand Coulee is officially esti- 
mated to cost $400,000,000. The Ten- 
nessee Valley Authority was created by 
the Congress after ten or a dozen years 


for years before the final authorization of the present lock 


q “THE Panama canal was studied and discussed by Congress 


canal. It cost $380,000,000. Grand Coulee is officially esti- 
mated to cost $400,000,000. The Tennessee Valley Author- 
ity was created by the Congress after ten or a dozen years 
of discussion. The CONGRESSIQNAL REcorRD discloses the 
fact that Senator Norris urged a plan substantially like the 
final TV A Act as early as 1922.” 
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of discussion. The Congressional 
Record discloses the fact that Sena- 
tor Norris urged a plan substantially 
like the final TVA Act as early as 
1922. 


i pena Coulee was started in the 
face of adverse engineering re- 
ports, and with no assurance that any 
of the power could be sold. There is 
no such assurance today. Money was 
allocated from relief funds and ap- 
proval of the project was by an agency 
seeking projects at which to set 
men to work. It was not approved by 
Congress until two years after con- 
struction had commenced. And that 
approval was secured -without any 
adequate discussion by Congress or 
any real knowledge on the part of the 
members of the great magnitude and 
cost of the work. 

A history of the early engineering 
investigations of this irrigation proj- 
ect appears in the report of the Corps 
of Engineers of the U. S. Army on the 
Columbia river.’ In 1925 a report was 
submitted by a board of nationally 
known and eminently qualified engi- 
neers which found that economic con- 
ditions so decidedly favored the irriga- 
tion of this area by gravity that it did 
not deem it necessary to make an elab- 
orate analysis of this power and pump- 
ing project. It found that the mini- 
mum gravity project of 1,224,000 
acres could be constructed at a cost of 
$158 per acre or a total of less than 
$200,000,000, about one-half of the 
cost of the project now being built. 


wo years later the Congress 
ordered the Corps of Engineers of 


1 House Document 103, 73rd Congress, 1st 
Session, pp. 481-489. 


the U. S. Army to make studies of all 
the major rivers of the country with 
the view of determining their most effi- 
cient development, having in mind 
navigation, flood control, irrigation, 
and power. 

The report on the Columbia river? 
an elaborate 2-volume document, was 
in the hands of Congress and ordered 
printed in June of 1933. 

A study of this report indicates that 
the present pumping plan was strongly 
urged upon the Corps of Engineers by 
promoters. Careful study was given 
to it and many pages given to argu- 
ments pro and con. The then Secre- 
tary of Agriculture, Arthur M. Hyde, 
strongly opposed the project as un- 
needed, excessively expensive, and as 
being incapable of producing any 
crops of which there are not at present 
huge surpluses. These excess crops 
must compete for sale in the world 
markets or in the markets of the 
United States, and this fact, coupled 
with the fact that national funds must 
be used for construction, reveals the 
project as a national problem. 

Secretary Hyde closed his 26-page 
argument? with this sentence : 


We ask the farmer to adjust his acreage. 
His is an impossible task if the Federal gov- 
ernment is constantly enlarging the total 
acreage to which he must adjust his own. 
The nation as well as the individual must 
do its share to prevent the ruinous blight 
of overproduction. 


Bow late Elwood Mead, for many 
years Commissioner of Reclama- 
tion, agreed with the board of Engi- 
neers of Rivers and Harbors that 


2House Doc. 103, 73rd Cong., Ist Sess, 
2 vols., 1,800 pp. 

8 House Doc. 103, 73rd Cong., Ist Sess., pp. 
538-564. 
; 4 House Doc. 103, 73rd Cong., Ist Sess., p. 
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Grand Coulee Estimates 


¢ ‘~o of the Grand Coulee estimates includes a dollar for trans- 

mission lines and transformer stations which are essential 

to the distribution of power which will cost many millions of dollars. 

That some such lines are now being built by another government 

agency does not alter the fact that the building of Grand Coulee dam 
is responsible for their cost.” 





“to be solvent revenues from power 
must contribute to the cost of the irri- 
gations works ; also, that there is not at 
present a demand for these farms or 
the crops to be grown on them.” He 
then went on to say that it would re- 
quire at least ten years to build the 
dam and power plant and another ten 
to fifteen years to absorb the power 
thus made available, and added, “these 
things must precede the large ex- 
penditure to build the works required 
for irrigation.” 

In a report from the Bureau of 
Reclamation® the definite recommenda- 
tion is made that no construction on 
the dam or power house should be 
undertaken until contracts are ex- 
ecuted for the sale of power which will 
insure sufficient revenue for annual 
expenses and the repayment of the in- 
vestment in dam and power plant with 


“a House Doc. 103, 73rd Cong., Ist Sess. p. 
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interest at 4 per cent within fifty years. 

The Board of Rivers and Harbors® 
found that the feasibility of the plan 
“is dependent upon selling practically 
the entire output of primary power 
from the plant at a remunerative 
rate”; that the estimates of the Dis- 
trict Engineer as to sales were “un- 
duly optimistic” ; and said, “The board 
accepts the views of the Secretary [of 
Agriculture] and is unable to recom- 
mend the adoption of this project at 
the present time.” 


HUs it appears that in the summer 

of 1933 there was abundant offi- 
cial evidence that there was no im- 
mediate necessity for the development 
of this reclamation project; that irri- 
gation using the pumping plan was a 
long-time program which, if properly 
catried out, would bring the first land 


6 House Doc. 103, 73rd Cong., Ist Sess., pp. 
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under water in twenty-five to thirty 
years ; that irrigation would have to be 
subsidized by the sale of practically all 
of the power that could be produced ; 
and that the cost of putting water on 
the land, $325 to $350 per acre, plus 
the cost of the land, leveling and drain- 
age, buildings, equipment, and live 
stock, was fantastic when considered 
either in the light of the average cost of 
$106 per acre for putting water on all 
then existing Federal projects, or of 
the assessed valuations of $30 to $60 
per acre for developed farm lands in 
Washington, Oregon, and Idaho. 

Grand Coulee dam was approved as 
a relief project in the summer of 1933 
and money to start the work was al- 
located from relief funds. But the dam 
then authorized was not the project 
that is now being built, but was a low 
dam to be the ‘“‘power yardstick” of the 
Northwest. 


HIs plan was changed by the offi- 

cial order of the Secretary of the 
Interior’ on June 5, 1935, and the con- 
tract changed to one for the founda- 
tion of the ultimate high dam. The ob- 
jective was changed from power to 
irrigation, and the cost of the com- 
plete project from $63,000,000 to 
$393,000,000. Thus a radical change in 
the plan, objective, and cost of a great 
Federal project was made by a depart- 
ment head, and a plan was accepted 
that had been studied over a period of 
ten years and disapproved by official 
engineering boards as being of exces- 
sive cost and not presently needed. 
The official estimate of cost of the 
finally adopted plan, $393,000,000, is 


7 Annual Report, Secretary of the Interior 
for 1936, p. 45; also Engineering News Record, 
Aug. 1, 1935. 
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in excess of the $380,000,000 total 
cost of the Panama canal including all 
payments to France and the Republic 
of Panama. 

Up to this time the Congress had 
not discussed Grand Coulee dam. 
Neither the “power yardstick” nor the 
reclamation project had been presented 
to the Congress, debated, or authorized, 

The 1935 River and Harbor bill had 
passed the House in the preceding 
April and had been referred to the Sen- 
ate Committee on Commerce. On June 
17th, less than two weeks after the 
order by the Secretary changing the 
plan of Grand Coulee, the Senate 
Committee reported the bill with nu- 
merous amendments, all of which were 
additional projects. Amendment 71, 
new § 2 of the act, provided for the 
approval and adoption of Grand Cou- 
lee and two other dams then under 
construction. 


HE bill was passed by the Senate 
without debate on this particular 
amendment and without record vote. 
The Senate amendments were rejected 
by the House, and the House and Sen- 
ate conferees reported in August, ac- 
cepting all projects approved by the 
Chief of Engineers of the U. S. Army 
but disagreeing on the Grand Coulee 
project. There was an extended debate 
in the House on this particular amend- 
ment. The Yea and Nay vote® on the 
adoption of the amendment was: Yeas 
201, Nays 126, not voting 102. 
Ninety-eight members were paired. 
Following the adoption of the amend- 
ment the bill passed both houses with- 
out a record vote. 
One cannot read this act as finally 


8 Congressional Record, 1935—Vol. 119—p. 
13729. 
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passed or study the Congressional 
Record as it relates to this particular 
Rivers and Harbors bill without reach- 
ing the conviction that the approval 
of the Grand Coulee project was given 
by Congress without any clear under- 
standing on the part of members of 
either House as to the magnitude of 
the project or of the vast sums of 
money that would inevitably be asked 
for. 

Altogether 518 different projects 
for construction or survey are in- 
cluded in the bill, many of them being 
comparatively small. Two of the 
largest, Grand Coulee dam and Par- 
ker dam, were included in a 16-line 
sentence of § 2. 


B Bens debate in the House makes 
clear the fact that under the Na- 
tional Recovery Act the Public Works 
Administration had authority to allot 
money on river and harbor projects 
which had been authorized by Con- 
gress or had received the recommenda- 
tion of the Chief of Engineers. The 
Parker dam case was carried to the 
Supreme Court. The fact was de- 
veloped that Congress had not author- 
ized the investigation for Parker dam 
but that the Public Works Administra- 
tion on its own initiative had called 
upon the Chief of Engineers for a 
recommendation and he had given it. 
The court held that the recommenda- 


tion of the Chief of Engineers saat 
have been in response to an investiga- 
tion ordered by Congress and on that 
ground the Parker dam injunction was 
sustained. The chairman of the Rivers 
and Harbors Committee® stated that 
“the Grand Coulee dam is in the same 
situation . . . and, if suits are brought, 
in all probability injunctions will be 
sustained.” 

One member of the House” clearly 
stated the issues and brought out the 
fact that the $63,000,000 was only a 
beginning and that $393,000,000 was 
the estimated cost. Later in the debate 
the question was asked" “Ts the state- 
ment correct that the completion of 
Grand Coulee will cost $393,000,- 
000?” The chairman answered: “Not 
according to the Engineers’ reports.” 
Question: ‘What will it cost?’ An- 
swer: “The estimated cost of it is $63,- 
000,000, and $38,000,000 has been al- 
lotted.”” These exact words were re- 
peated several times in the Record. 


in the 


N° reader of this record, 
light of what has taken place 
since 1935, can avoid the conclusion 
that the Congress was deliberately led 
to believe that subsequent requests 


8 Congressional Record, 1935, Vol. 119., p. 
13720. 

mar Congressional Record, 1935, Vol. 119., p. 
13 

n ge cane Record, 1935, Vol. 119., p. 
1372 


e 


ing reports, and with no assurance that any of the power 


q “GRAND Coulee was started in the face of adverse engineer- 


could be sold. There is no such assurance today. Money was 
allocated from relief funds and approval of the pro ject was 
by an agency seeking projects at which to set men to 
work. It was not approved by Congress until two years after 
construction had commenced.” 
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would be made for only $25,000,000, 
in addition to the $38,000,000 said to 
have been allotted by the Public Works 
Administration. 

The contract for the foundation of 
the dam was completed early in 1938, 
a full year ahead of schedule, and the 
contract for the completion of the 550- 
foot dam was awarded to another con- 
tractor who is expected to complete the 
dam early in 1942. The report of the 
Secretary of the Interior for 1938 fails 
to give the amount of this contract or 
to indicate whether any contracts have 
been let for any of the power plant 
equipment, irrigation structures, or 
other work than the dam itself. Up to 
June 30, 1938, the sum of $60,600,000 
had been paid out on the project so that 
by the end of the fiscal year 1939 
probably $80,000,000 to $85,000,000 
will have been spent. 

The official estimates, unchanged 
since first given out in 1935, are: 


$186,000,000 
208,000,000 


$394,000,000 


Dam and power plant 
Irrigation works 


The final cost of the contract for the 
foundations of the dam overran the 
figure originally given out as the con- 
tract price by $8,833,000, or 30 per 
cent.” If the entire cost does not ex- 
ceed the estimate by more than that 
percentage, the restated figure would 
be: 


Dam and power plant 
Irrigation works 


$241,800,000 
270,000,000 


$511,800,000 


I T is hardly possible that this greatest 
of all human construction undertak- 
ings can be finished without very large 


12 See Annual Report of the Secy. of the 
Interior for 1934, p. 43 and for 1938, p. 54. 
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contingent costs. Fort Peck dam on the 
Missouri river was commenced in 1933 
with an estimated cost of $86,000, 
000.'* The revised estimate in 1938 is 
$122,900,000."* The overrun, $36- 
900,000, is 42.9 per cent of the original 
estimate. Bonneville dam on_ the 
Columbia river with the two units 
first installed was estimated in 1935 at 
$31,250,000."* As of June 30, 1938," 
$49,000,000 had been spent and an ad- 
ditional $2,000,000 was estimated to 
complete the initial installation, exclu- 
sive of costs connected with the instal- 
lation of two additional units. This is 
an overrun of the original estimate of 
63 per cent. Illustrations of contingent 
costs on great public works might be 
extended indefinitely, but these two 
present-day projects are sufficient to 
show the difficulty of forecasting costs 
with accuracy when dealing with work 
of unprecedented size and difficulty, 
located on rivers with a great volume 
of swift and deep water to contend 
with. 

None of the Grand Coulee estimates 
includes a dollar for transmission lines 
and transformer stations which are es- 
sential to the distribution of power and 
which will cost many millions of dol- 
lars. That some such lines are now 
being built by another government 
agency does not alter the fact that the 
building of Grand Coulee dam is re- 
sponsible for their cost. 


‘T HE language of § 2 of Public, No. 
409, 74th Congress, approved Aug. 


13 Report of the Chf. of Engrs. U. S. Army, 
1935, p. 1315. 

14 Report of the Chf. of Engrs. U. S. Army, 
1938, p. 1197. 

15 Report of the Chf. of Engrs. U. S. Army, 
1935, p. 1335-7. 

16 Report of the Chf. of Engrs. U. S. Army, 
1938, p. 1829-1838. 
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Competition of Bonneville with Grand Coulee 


“<e after the first money was al- 
located to Grand Coulee in 1933 the 
Public Works Administration allocated $32,- 
000,000 for the construction of Bonneville 
dam on the lower Columbia river. This plant 
is directly competitive and must find its mar- 
ket in the same area, Oregon, Washington, 
and Idaho. It is only 40 miles from Portland 
and... transmission lines from Grand Coulee 
to Seattle and Tacoma must pass through 


Bonneville.” 





30,1935 (49 Stat. at L. 1028), is of vital 
interest to the American people because 
it is a grant of unlimited power to the 
President for the building of this proj- 
ect with all its accessories. The title of 
the act reads as follows: “Authorizing 
the construction, repair, and preserva- 
tion of certain public works on rivers 
and harbors, and for other purposes.” 

After several introductory clauses 
stating various purposes to justify the 
construction, the delegation of power 
in § 2 reads as follows: 


... the projects known as “Parker dam” on 
the Colorado river and “Grand Coulee dam” 
on the Columbia river are hereby author- 
ized and adopted, and all contracts and 
agreements which have been executed in 
connection therewith are hereby validated 
and ratified, and the President, acting 
through such agents as he may designate, 
is hereby authorized to construct, operate, 
and maintain dams, structures, canals, and 
incidental works necessary to such projects 
and in connection therewith to make and en- 
ter into any and all necessary contracts in- 
cluding contracts amendatory of or sup- 
plemental to those hereby validated and 
ratified. 


This is the law authorizing and es- 
tablishing the Grand Coulee dam. It is 
unnecessary to comment on the sweep- 
ing delegation of power conveyed by 
this act further than to say that it bodes 
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ill for balancing the budget when Con- 
gress gives up the right to make ap- 
propriations of the money needed to 
complete approved projects. This proj- 
ect probably has cost to date less than 
$90,000,000. To finish the work, as- 
suming that cost will not exceed the 
estimate, will require the addition to 
future budgets of more than $300,- 
000,000 to complete the capital cost. 
The sum is much more likely to be in 
excess of $400,000,000. When proj- 
ects of this magnitude are in charge of 
agents who are not limited by definite 
appropriations made by Congress, who 
can say what plan will finally develop 
or what the ultimate cost is likely to be? 


HE feasibility of the present plan 

for irrigation of the Columbia 
basin by pumping from the Columbia 
river reservoir formed by Grand 
Coulee dam “is dependent upon selling 
practically the entire output of primary 
power from the plant at a remunera- 
tive rate.” 
_ The market for this power must be 
found in the states of Washington, 
Oregon, and Idaho. Canada on the 
north offers no market for American 
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power. California on the south is third 
of all the states of the Union in total 
electric-generating capacity and first in 
hydro-plant capacity. The transmis- 
sion distance of more than 750 miles 
to the populous cities is so excessive as 
to exclude that state from the market 
for Grand Coulee power. All other 
areas within 1,000 miles, in Nevada, 
Utah, Wyoming, Montana, and the 
Dakotas, are in sparsely settled moun- 
tain and desert country with no large 
industries and all have ample power for 
present needs. 

This particular power-marketing 
problem is capable of brief presenta- 
tion in such a way that any nontech- 
nical reader may draw his own con- 
clusions. 


S HORTLY after the first money was 
allocated to Grand Coulee in 1933 
the Public Works Administration al- 
located $32,000,000 for the construc- 
tion of Bonneville dam on the lower 
Columbia river. This plant is directly 
competitive and must find its market 
in the same area, Oregon, Washing- 
ton, and Idaho. It is only 40 miles 
from Portland and, owing to the fact 
that the Columbia river offers the only 
break through the Cascade mountains, 
transmission lines from Grand Coulee 
to Seattle and Tacoma must pass 
through Bonneville. Approximately 
75 per cent of the total population of 
Oregon and Washington is west of the 
Cascade mountains. 


Ultimate installed c 
Annual firm power 


Annual secondary Bsc th. hr.) 


In considering the government's 
selling problem it is necessary to treat 
the two projects as one marketing 
problem. When the plants are fully 
completed the plant capacity and power 
output are estimated as outlined in 
table below. 

This estimated total power output is 
equal to 13.8 per cent of the total elec- 
tric power output of all plants in the 
United States in 1937." 

In order to put these two plants ona 
self-supporting basis the government 
must find a market for at least from 8 
to 10 billions of kilowatt hours a year. 
In the 3-state marketing area at the end 
of 1937 the total installed capacity of 
existing electric plants was 1,566,600 
kilowatts, or 17 per cent less than the 
capacity of Grand Coulee with the 
complete installation which must be 
made if it is to subsidize irrigation. 


A> of the statistics of power 
production makes an exceptional 
showing for the three states of Oregon, 
Washington, and Idaho: 


(a) The installed capacity of 1,566,- 
600 kilowatts represents 493 kilowatts 
per thousand of population. This is 
the highest in the United States, only 
California with 422 kilowatts per 
thousand approaching it. 

(b) These three states have now, 
and have had for ten years, the low- 
est power costs per kilowatt hours in 
the United States. This is true of 


17 Department of Commerce, Bureau of 
Census release, May 3, 1939. Series E.L.P. 1, 
total for U.S. 121,097,430,896 kw. hr. 


Grand Coulee 

Grand Coulee and Bonneville 
1,890,000 2,322,000 
8,320,000,000 11,020,000,000 
5,680,000,000 


Total yearly power output (kw. hr.)..... 12, "520, 000,000 16,700,000,000 
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TABLE I 


Power Sales 


Population Est.Thousands of Cus- 
Kw. Hrs. 


State 
Washington, 

Oregon, and Idaho 
New York 
Pennsylvania 
California 
Illinois 
Ohio 
Michigan 
6 New England states 
7 N. W. Central states** 
United States 


for 1937 


. .13,819,000 


4,029,380 
13,511,103 
10,075,185 

8,303,043 

7,307,560 

6,945,292 

4,822,763 3,866 

6,174,191 

6,797,491 


Plant 
Capac- — 
it 
1000 of Kw. Hr. 
Popula- All 
tion Power 
(Kilo- (1932) 
watts) ¢ 


Kilowatt 
Hrs. 
per Cus- 
tomer 


tomer Density 


° 
9 Go 
wns 


4,731 
3,467 
4,403 
3,943 
3,715 
3,916 


2570 
2.653 
3,661 


PP Pt et et ct et ct ot 
ceooooo0co9o 
FPMOWWANL 
CORNAODOOH 


*U. S. Census figures for 1932. Rates have generally decreased somewhat since then. 
Census releases for 1937 showing rates by states not yet available. 
**Minnesota, Iowa, Missouri, Kansas, Nebraska, South Dakota, North Dakota. 


residential, commercial, and _ total 
sales; only California makes a better 
showing of low cost in farm power. 

(c) These three states show the 
highest consumption per customer of 
any states in the Union. 

(d) Customer density, that is, ratio 
of customers to total population, is 1 
in 3.7, while the average for the 
United States is 1 in 4.8. Only Cali- 
fornia, New York, and New England 
show a greater proportion of the popu- 
lation using electric energy. 


This is the area in which the govern- 
ment is entering the power business 
and expects to sell at least 8,000,000,- 
000 kilowatt hours. Many words will 
be saved by the use of Table I com- 
paring this marketing area with the 
only states in the Union having power 
sales in 1937 in excess of 4,000,000,- 
000 kilowatt hours, and two regional 
groups of states. The figures speak for 
themselves. Only New York and 
Pennsylvania, with respectively four 
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and three times the population of the 
three Northwestern States, sold more 
power than these two Federal plants 
must sell at once to be self-liquidating 
and subsidize irrigation. The table is 
worthy of careful study. 


I view of the showing of this table, 
the prospect appears to be very re- 
mote for the sale of 8 to 10 billion kilo- 
watt hours in this area in addition to 
the substantial business now estab- 
lished, a large percentage of which is 
done by publicly owned plants. Years 
in the future when the population has 
trebled or more, or when great indus- 
trial developments now undreamed of 
have been made, these plants may be 
able to sell their output. The popula- 
tion increase in the three states from 
1930 to 1937, as estimated by the 
Bureau of the Census, is at the rate of 
one per cent per annum, which is a more 
rapid increase than any other area in 
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the country except California. Assum- 
ing a uniform rate of 12 per cent per 
decade, the present population would 
about double fifty years hence. 

Only wishful thinking would cause 
any conservative engineer to estimate 
the absorption of so much additional 
power in less than fifty years. The 
term additional power is used because 
the very excellent publicly owned plants 
at Tacoma and Seattle now have 433,- 
000 kilowatts of plant capacity which 
can be increased to 1,270,000 at low 
cost by adding units provided for at 
present plants. These publicly owned 
plants are not likely to be abandoned 
and as they can generate power as 
cheaply as Grand Coulee and are much 
more favorably located near the large 
centers of population, they are more 
likely to be competitors of the Federal 
plants than customers. So much for 
the power-marketing problem. 


Rect dollar that goes into Bonne- 
ville and Grand Coulee is a dollar 
added to the national debt and in- 
creases the national burden of fixed 
charges and retirement. Each of these 
plants to be self-liquidating must care 
for the annual interest charge and pro- 
vide for amortization, as an operating 
expense, part of the cost of generating 
electric energy. Obviously, Grand 
Coulee must carry that burden, not only 
for the power plant but for irrigation. 

If the Bonneville present plant be 
included at $51,000,000 and the Grand 
Coulee completed project at the mini- 
mum figure of $400,000,000, and the 
interest and amortization be estimated 
at 43 per cent, it means the addition 
of an operating expense of more than 
$20,000,000 per year to all current 
costs of operation, depreciation, and 
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taxes of the two plants. If these ele. 
ments of interest and amortization of 
debt are not earned, or are not treated 
as an operating expense, then the cost 
of them falls on the taxpayer of the 
United States and becomes a direct 
subsidy to the power users in the 
Northwest. 

When construction is finished there 
will have been many millions of dol- 
lars paid out for interest on money ad- 
vanced by the Treasury during the 10- 
year construction period, all of which 
is a proper charge to cost of plant as 
“interest during construction.” From 
actual commencement of operation up 
to the date when revenues take care of 
all costs, the deficiency of interest and 
amortization, “carrying charges,” 
must be either charged to capital or 
amortized over a period of years. If 
these costs are not included in the re- 
ported cost of the plant, the cost of the 
project will be greatly understated. 
And until it is definitely shown that 
all of these elements of actual cost have 
been included and reported as part of 
the cost of these projects, there is abun- 
dant reason to question all reported 
costs of construction. 


I N the light of the great excess costs 
over estimates on other recently 
built plants, it is probable that the final 
construction cost will exceed half a bil- 
lion dollars, and if a market for all the 
power “at a remunerative rate’’ is not 
found for twenty-five to thirty years, 
the accumulated fixed charges will be 
almost as much more. 

The attempt has been made to out- 
line the history of the development of 
the present project and its adoption by 
Congress; to point out the serious if 
not impossible marketing problems 
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that face the administrator of these 
plants; and to indicate the great sums 
of money which American taxpayers 
will be compelled to pay in the next few 
years by reason of its construction. 
This project is distinctly a national, 
not a local, problem. The data here 
presented cannot be lightly waved 
aside. There are too many official re- 
ports which were deliberately ignored 
when this plant was authorized. Ex- 
amination of them, and study of the 
mass of detail in the report of the 
Corps of Engineers of the U. S. Army, 
lead to the conclusions that there is no 
present need for over a million acres 
of new land to be irrigated at a cost of 
from $300 to $400 an acre; that there 
is good evidence that the same land 
could be irrigated by gravity for half 
the money ; that the sale of eight to ten 
million kilowatt hours of energy in the 
marketing area is impossible short of 
forty to fifty years; and that as a busi- 
ness enterprise it is doomed to failure. 


|: emer men and bankers, promot- 
ers and financiers have in the past 
made many a sad mess of projects 
which never ought to have been 
started. The writer, in more than fifty 
years as an engineer, has seen a lot of 


foolish and money-wasting projects, 
but he has never seen a more uncontrol- 
led saturnalia of spending money de- 
rived from taxation than is going on at 
the present time. 

May we have a return to the Ameri- 
can way of discussing these great proj- 
ects in Congress—taking years to do it 
if need be—and of making specific ap- 
propriations, based on careful esti- 
mates of one of the government’s great 
engineering organizations ; may we put 
a check on administrative departments 
that will prevent changes of plan and 
objective without proper congressional 
authorization ; may we cease the prac- 
tice of passing legislation through 
Congress by stealth; and may we see a 
stop put to the unlimited and unre- 
stricted delegation of authority to plan, 
to make contracts, and to spend. 

The problem now before this nation 
is one of returning to sanity, of bal- 
ancing the budget, of shutting down 
needless, costly, and unprofitable proj- 
ects, of putting business back into busi- 
ness and labor into permanent jobs 
under proper living conditions at home, 
and of so regulating the financing and 
management of business and utilities 
that we may never have a repetition of 
the insanity of ten to fifteen years ago. 





Government and Private Enterprise 


& a pes enterprise, and not the government, must provide 

employment for our citizens. Private enterprise is the 
motor that provides the taxes for our government to operate. 
If taxes become confiscatory, if government regimentation be- 
comes too oppressive, if governmental competition becomes too 
destructive, then private enterprise can neither pay the taxes 
nor give employment to the workers.” 
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—Harry Fioop Byrp, 
U. S. Senator from Virginia. 
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Public and Private Ownership 
Of Electric Utilities 


A British executive’s view of “yardsticks” and 
competition by the government with private 
enterprise— Foreign practice and experience. 


By T. H. MINSHALL 


N spite of certain differences in the 
I conditions and the background of 
electric power supply in Europe 
and in the United States, the basic prin- 
ciples of the business are really much 
the same in most civilized countries. 
But the ownership and operating 


methods differ. Some countries have 
full public ownership, some full private 
ownership ; some are divided. 

In Europe—especially in Russia, 
Germany, and Italy—there is much 
more government control than else- 
where, though in Sweden the state owns 
a large part of the supply. Even in Eng- 
land a considerable number of Social- 
ists hold that the state ought to own 
and operate all means—including the 
electric utilities—of production and 
distribution. But that view has not yet 
prevailed in England and still less in 


OCT. 26, 1939 


the United States where it is not yet 
practical politics. Individualism is 
going to last a long while yet in both 
these Anglo-Saxon countries. 

Before going any farther it may be 
well to mention the extent of public 
ownership of electric utilities in 
Europe. In England there is no gov- 
ernment ownership. The production 
of electric power is in the hands of the 
Central Electricity Board, which owns 
the H. T. network (grid) and operates 
but does not own the generating sta- 
tions. This is not a government de- 
partment and no taxpayers’ money or 
liability is involved. It is financed by 
bonds issued to the ordinary investor 
and managed by an independent board 
on which the utilities are represented. 
Although nominally appointed by the 
Minister of Transport, in actual prac- 
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tice he is guided by the industry itself. 
The board operates quite independent- 
ly of the ministry. As regards distri- 
bution, about half of this is in the 
hands of municipalities, including 
most of the big towns outside London. 


n France private ownership pre- 

dominates, especially of hydro 
power, though a good many small 
municipal or communal distribution 
systems exist. The Conseil Supérieur 
de l’Electricité represents both public 
and privately owned utilities. In Swe- 
den, on the contrary, hydro power is 
mostly government owned, while dis- 
tribution is partly in private and partly 
in municipal hands. In Norway, pro- 
duction is largely in private hands and 
distribution is shared. In Switzerland, 
there is considerable public ownership. 
In Germany, there is little actual gov- 
ernment ownership but numerous 
concerns in which the Reich, state, or 
municipality shares with private enter- 
prise, and somewhat similar arrange- 
ments are common in Italy. 

he attitude of the German gov- 

ernment towards the industry can be 
stated in the words of Dr. Pohl, the 
Minister concerned: 

There is no interference with conditions 
of ownership in the interests of the state, 
nor are the actions of utilities subject to 
approval by the state, except in a very few 
instances. No special administrative body 
has been set up to deal with questions of 
energy supply, as it was feared that the 
existence of any such body might handi- 
cap commercial activity. 

_ The government considers that interven- 
tion on rate policy must never go beyond a 
limit where the economic operation of utili- 
ties would be endangered, or where the 
transactions would cease to be a sound busi- 
ness proposition. The principle of reliable 
service, and the capacity to meet every re- 
quirement of customers, should overrule 
even the principle of supplying at cheap 


rates. Satisfactory service can only be 
given to the customers when utilities are 
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in a position to increase their efficiency and 
to reduce their costs of production. In 
order to increase efficiency, the interconnec- 
tion of utility services is provided for, and 
such competition as would have harmful 
effects on national economy is eliminated. 


leer writer, after many years of ex- 
perience both on the operating 
and consulting side of publicly 
and privately owned utilities, knows of 
no inherent reason why public owner- 
ship—always assuming there is no 
political interference—should gener- 
ate and sell power more cheaply or less 
cheaply than the private utility. The 
plant, fuel, and wages cost the same. 
The technicians work equally well and 
equally good salesmen can be hired. 
The public utility may have a bit 
larger wages bill, but it can at times 
raise money rather more cheaply. It is 
usually disinclined to pay as good 
salaries to the managers—at least that 
is Europe’s experience—and it is 
naturally inclined to be less enterpris- 
ing with new developments. 

On the other hand, the profit motive 
in the private utility operates more 
actively in making improvements in 
technique than the public ownership 
spirit. The difference in the price to be 
paid for new capital is not so great as 
it was—the most well-managed Euro- 
pean electric utilities today can raise 
money at prices only a little higher than 
municipalities. 

Incidentally, as all the costs of 
power production are much the same in 
public and private utilities, it is difficult 
for us in Europe to understand how 
the municipal plants in the United 
States, according to Dr. John Bauer,’ 
can contribute 22.5 per cent of their 
‘gross revenues to the general munici- 


1The Annals, January 1939, p. 53. 
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pal budget and at the same time charge 
the consumer lower rates than the pri- 
vate utilities. Is it due to the financial 
help from the government or to the 
absence of taxes? British municipal 
utilities, which are well managed and 
efficient and operate in the most profit- 
able areas—the big towns—contribute 
practically nothing to the general 
budget and yet charge rates which are 
very little different from the private 
utilities. They pay taxes and are sub- 
ject to regulation just like the private 
utilities. 


7. latter part of the nineteenth 
century was the heyday of “lazs- 
sez faire” and competition was freely 
adopted as a means of protecting the 
consumer. In England three and even 
four gas companies were permitted to 
lay mains in one small district, and rail- 
way companies were allowed to build 
parallel lines for long distances within 
a few miles of each other. Even 
towards the end of the century two, 
and, in some cases, three, sets of elec- 
tric mains were to be found in one 
street in London. By the beginning of 
this century, however, it was 
realized that duplicating the capital on 
which interest would have to be earned 
was the worst and most wasteful 
method of regulation. In the end it is 
always the consumer who pays for the 
waste. A leading American authority, 


Dean William E. Mosher, has put it 
thus: 


The duplication of services in the case of 
a natural monopoly spells unnecessary 
waste and the destruction of values. .. , 
This policy is the counsel of despair. It 
should be adopted only as the last resort 
after every other available remedy had been 
exhausted. 

While the Wisconsin Supreme Court 
said: 

The Public Utilities Law was undoubted- 
ly passed on the theory that .. . duplication 
of plants was undesirable, because it re- 
sulted in economic waste, the loss from 
which in the end usually fell on the con- 
sumer, . One of the main purposes of 
the law was to avoid duplication . . . the 
apparent purposes of the law should be 
kept in mind. 

While TVA Power Director David 
E. Lilienthal has written: 

Everyone wants investment of private 
property protected. No one wants un- 
economic competition. No one wants the 
waste of duplicating facilities. 

Yet it has been suggested and used in 
the United States as a means of in- 
fluencing private utility rates. 

Even in England, with its ex- 
perienced Civil Service and its strong 
Socialist Party, no question of employ- 
ing such a wasteful method as com- 
petition in order to lower rates has ever 
been suggested. On the contrary, the 
compromises between private and pub- 
lic ownership have not only been ac- 
cepted but encouraged by many Social- 
ist leaders. For a government to de- 
stroy private property by competition 


“Wat will happen if and when, as may in process of time, 
some better and cheaper form of power is discovered? Is 
the government or public body to oppose and stifle its devel- 
opment as the British Post Office did to the telephones, and 
the municipalities owning street railroads in Great Britain 
did to the auto busses, and those owning gas works did to 


electricity supply?” 
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would seem in England both inequi- 
table and wasteful. Even the slave 
owners and saloonkeepers, as well as 
the telephone companies, were ade- 
quately compensated when put out of 
business. 


l' the setting up of publicly owned 
utilities were an efficient way of con- 
trolling private utility rates either by 
competition or as “a yardstick,” Eng- 
land would have proved an ideal spot 
for the experiment. Here is a country 
one-thirtieth the area of the United 
States, smaller in fact than many 
separate states, with much more uni- 
form conditions as to fuel wages and 
consumption. There are several hun- 
dreds of municipal and private electric 
utilities operating side by side. No- 
where is competition still allowed but 
there is every opportunity for “‘yard- 
stick” comparisons. 

Though the advocates of each form 
of ownership contend that for certain 
services each side gives lower rates, the 
performance of the municipal utilities 
has been of no important help in regu- 
lating the rates of private utilities. It 
is realized that even in the same district 
the special conditions of each plant, 
even the personal qualifications of the 
managers, differ enough to make ary 
hard and fast comparisons valueless. 
It is the enterprise of the management, 
not the form of ownership, which 
makes the difference ; and enterprising 
management is found in both types of 
utility. This was confirmed by the 
British delegates to the Washington 
World Power Conference. In London 
the rates charged by the 18 municipal 
undertakings vary more among them- 
selves than they vary from those 
charged by the private utilities. 
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HAT has been said so far is 

frankly what may be called the 
short-term view of public ownership. 
But there is a broader aspect and a 
more far-sighted view which ought to 
be considered by those who really have 
the interests of the industry at heart. 
The protagonists of both public and 
private ownership are at least agreed 
on the importance of doing nothing to 
injure the progress of the industry and 
for the most part are agreed that the 
development of the industry and con- 
sumers’ interests should be paramount. 
Only a few think that ideological con- 
siderations as to the state’s position in 
the matter are more important. 

The complete public ownership of 
the power industry is admittedly hardly 
in the American picture yet—though 
it is urged by some on your side and by 
many in Europe. 

If experience of complete govern- 
ment ownership of a monopoly in 
other parts of the world can be taken 
as a guide to what might be expected 
in America, certain results—political, 
technical, and economic—would fol- 
low. There would be a tendency for the 
consumer to use his vote to get govern- 
ment to reduce rates to an uneconomic 
level just as it has supplied free or un- 
duly cheap money to the municipali- 
ties. But as most taxpayers will soon 
be consumers, this is not perhaps im- 
portant. 


— ownership is supported in 
England by labor in the belief that 
through the power of the vote it will 
enable higher wages to be obtained for 
the employees when they are public 
‘servants. On the other hand, govern- 
ment ownership in Europe has often 
led and may lead in America—as the 
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Public Ownership in England 


“ever ownership is supported in England by labor in the be- 

lief that through the power of the vote it will enable higher 

wages to be obtained for the employees when they are public serv- 

ants. On the other hand, government ownership in Europe has 

often led and may lead in America—as the President once hinted— 
to a restriction of the freedom to combine and strike.” 





President once hinted—to a restriction 
of the freedom to combine and strike. 
Further, as one of the leading trade 
unionists in England recently pointed 
out, every increase of government in- 
tervention in industry facilitates the 
introduction of fascism and _ the 
destruction of democracy and all that 
it stands for in the worker’s interest. 
There is also a tendency with govern- 
ment ownership, as Australia and 
South Africa have discovered, for 
the inhabitants of areas with a strong 
political pull to obtain facilities, not 
economically justified, at the expense 
of the general taxpayer or consumer. 
Either the taxpayer or the consumer 
must in the long run pay for all wasted 
capital. No system of ownership can 
defeat economic laws. 


O F course, some of the drawbacks of 

public ownership are removed, or 
at least lessened, when the utility is 
owned and operated not by govern- 
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ment itself but by a semi-independent 
body like the TVA or the Central 
Electricity Board in England. With 
proper care in framing their Constitu- 
tion it ought to be—but not always 
proves—possible to free them from 
political influence, though there is 
always the risk that some future ad- 
ministration may find means of inter- 
fering in their policy. And the fact re- 
mains, however much we may try to 
prevent it, that the kind of mind which 
the public service tends to attract and 
to produce, while conscientious and ad- 
mirable in many respects, is not that 
best suited either to conduct a com- 
mercial business or an industry in 
which new technical developments and 
constant initiative are required. As 
the great historian, Lecky, wrote: 


The tact and foresight which anticipate 
changes in the course and conditions of 
commerce, the promptitude which seizes 
the happy moment . . . for meeting half 
disclosed wants and giving to enterprise 
new directions and impulses, the rare com- 
bination of daring caution and insight by 
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which alone great industries can succeed, 

will never be found in routine-ridden gov- 

ernment officials. 

It seems impossible for public 
bodies to avoid falling into routine 
methods and giving excessive time and 
attention to the preparation of official 
reports, inquiries, correspondence, and 
returns. 


y= we are considering these 
admittedly far-distant aspects of 
the question, there is another con- 
sideration, raised by public ownership, 
which the statesman who takes—or 
ought to take—long views should bear 
in mind. 

What will happen if and when, as 
may in process of time, some better and 
cheaper form of power is dis- 


covered? Is the government or public 
body to oppose and stifle its develop- 


ment as the British Post Office did to 
the telephones, and the municipalities 
owning street railroads in Great 
Britain did to the auto busses, and 
those owning gas works did to elec- 
tricity supply? Is the government, or 
the municipality, to admit to its tax- 
payers that its investment has seriously 
depreciated or even been lost ? The fact 
that the same body, the government, 
both owns and regulates is bound tc 
stifle new developments. 

These, however, are general ques- 
tions of more interest to the political 
student than to the utility man. He is 
more interested in the effect general 
public ownership would have on the in- 
dustry itself. 

A government monopoly of electric 
power supply would, obviously, in- 
evitably sooner or later lead to the 
plant manufacture, then gradually to 
the exclusive use of the government- 


549 


made plant in the home market. This 
has already taken place in Russia and 
is beginning in the British Post Office. 
The manufacturer, without a home 
market, is going to be handicapped in 
his export business. 


HIs is not the only result of gov- 

ernment manufacturing. The in- 
ventiveness of government factories, 
however good the government lab- 
oratories, always proves to be less than 
that of the many private firms. This 
has been proved in the armament in- 
dustry. 

Had the manufacture of the steam 
engine, turbine, diesel, radio, airplane, 
or motor car been a government mo- 
nopoly at birth, can it be seriously con- 
tended that development would today 
have reached its present pitch of effi- 
ciency? 

Not only would the stimulus of 
competition be removed but the private 
inventor outside the government fac- 
tory circle would have the greatest 
difficulty in getting any recognition or 
consideration for his inventions. This 
has already happened in Russia and is 
taking place in Germany and Italy. 
Whatever dubious advantages col- 
lectivism, socialism, or communism 
may offer the world, scientific develop- 
ment can only flourish fully in an 
atmosphere of liberty and individual- 
ism. Invention is the most individual- 
istic thing there is. In this industry at 
least, with its great scope for future 
development, in which all of us, private 
and public ownership partisans alike, 
are interested, we want nothing that 
will hinder progress. 

* The inherent individualism of the 
American people has suffered a set- 
back, which it seems to us in Europe is 


OCT. 26, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


largely the result of the economic de- 
pression. Many of us believe this in- 
dividualism—somewhat modified per- 
haps—will largely reassert itself with 
the return of economic prosperity. 
When that takes place the govern- 
ment will have plenty of other func- 
tions to engage its attention of more 
importance and value to the general 
well-being than owning and operating 
such a rapidly changing industry as 
power supply. It will have enough to 
do in regulating the industry, its 
proper function. 


i half the thought and energy given 
to the promulgation. and building 
of public ownership schemes were to 
be devoted to improving the methods 
of regulation, there would be no need to 
think of abolishing private ownership 
at all. Even as it is, as Dean Mosher* 
points out, commission regulation of 
private utilities in the United States, in 
spite of many faults, has not failed. If 
it had, how can one account for the 
fact, which we in Europe appreciate 
and admire, that whether measured by 
the rates charged consumption per 
head, or efficiency of technique 
and service and rapidity of growth, 
America, with 90 per cent of its utili- 
ties privately owned, leads the world? 

In Europe, and especially in Eng- 
land, the private utilities are gradually 
coming to realize two things. Firstly, 
that enjoying a monopoly or quasi 
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monopoly, as they do, they have a 
greater responsibility to the public 
than the ordinary commercial under- 
taking, actuated almost entirely by the 
profit motive. The same movement is 
undoubtedly taking place in the United 
States, where such utilities, as for in- 
stance the AT&T, seem to us to set 
a fine example of public service, 
Secondly, the private electric utilities in 
Iengland are showing more apprecia- 
tion of the fact that, owing to the high 
proportion of capital charges to operat- 
ing expenses, the expansion of supply 
is more important and more relatively 
profitable than in most ordinary com- 
mercial undertakings. The result of 
both these tendencies is the drive 
which is being made by most electric 
utilities for the domestic supply at 
ever-decreasing rates. 


HE regulating authorities in Eng- 
land, while not abating their 
watchfulness or in any way abrogat- 
ing their powers, are showing signs of 
appreciating this attitude on the part 
of the utilities and perhaps do rather 
more to encourage it than some of the 
commissions in the United States. 
Relations between the private utili- 
ties and the regulating authority in 
England are not inimical and appeal to 
the courts is practically unknown. In 
fact, appeals even to the Electricity 
Commission are exceedingly rare and 
in nine cases out of ten are settled by 
friendly discussion and rarely need to 
be enforced. 





“THERE exists no compensation for a conscientious legislator other 
q than such satisfaction as may be derived from witnessing a betterment 
of the conditions under which men must live and work as the result 
of wise legislation.” 


OCT. 26, 1939 


—Francis T. MALONEY, 
U. S. Senator from Connecticut. 
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Little News Items Lead to Big 
Headlines in the Papers 


A reminder and suggestion to utility exec- 
utives bearing on good public relations. 


By JAMES LUMPP 


much free advice on how to im- 

prove public relations as the 
utility industry. It has been deluged 
with elaborate plans and profound sug- 
gestions during the past few years. 
Yet, little has been done to improve 
the situation. 

A slight cessation of utility baiting 
has been evidenced in recent months. 
But there is no indication that it will 
not be resumed. The industry gen- 
erally remains the favorite target for 
criticism from politicians and _ the 
press. 

Many utility men have grown cyni- 
cal over the condition. They despair 
of ever being understood. They re- 
gard the press in particular with 
suspicion and distrust. They cannot 
believe that it can be a source of good 
as well as evil, at least where utilities 
are concerned. 

In their resort to morose resigna- 
tion or blind ineffectual retaliation, 
they have forgotten an elementary rule 


| ‘pe industries have received so 
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of publicity. Or, if not forgotten, it 
has been set aside as too mild an anti- 
dote with which to doctor the case. 

“Little news items lead to big head- 
lines.” All successful publicity cam- 
paigns aimed at winning favor from 
the public are based primarily on that 
adage. Good publicity does not come 
at once or in large quantities. It re- 
sults from persistent and well-directed 
efforts lasting sometimes for years. 

Too often, utility men are inclined 
to think that a good word here and 
there is useless against a barrage of 
abuse. That, of course, is true to some 
extent. But a few good words placed 
frequently before the public will bring 
a slow but highly satisfying result. 


A PRIVATELY owned water company, 
serving an area of over 200,000 
population, faced a rate controversy in 
1934. The company was subjected to 
severe editorial attacks. When finally 
the problem was settled, a systematic 
campaign was inaugurated to repair 
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the damaged good will. It was under- 
taken in the very same medium 
through which the good will had 
suffered. 

Immediate exoneration in the head- 
lines was not the goal. Instead, the 
company set about laying a firm foun- 
dation for a better understanding with 
its public. It began at the bottom to 
remind the people of the value and 
purpose of the local water system. 

Small news stories about property 
and plant were submitted to the 
editors. Instructive little items were 
released such as the uses of water in the 
care of summer gardens and lawns. 
Editors were receptive to these re- 
ports. They were not asked to turn 
over valuable space merely for propa- 
ganda for the water company. They 
cooperated gladly for they, too, were 
being served. They gave the items 
space whenever possible. 

The plan was a noteworthy success. 
The public was presented with con- 
structive ideas that attached a new 
value to the water it bought. The pub- 
licity carried definite and worth-while 
messages. And it is interesting to note 
in passing that no critical editorials 
have since appeared. 


HAT newspapers print only sen- 

sational news is an erroneous and 
misleading idea. The theory can be 
instantly refuted by scanning the pages 
of the nearest daily paper. Small news 
items are important. They are 
especially important to a_ publicity 
campaign. 

Hollywood, 1.e., the motion picture 
industry, has grown great and rich by 
carefully exploiting the trivial and in- 
significant. Seldom are the sensa- 
tional and bizarre approved by pub- 
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licity departments. Only when ad- 
vertising the finished product are the 
adjectives used with abandon. 

The studios and the people who 
work in them form the basis for per- 
petual press agentry. No habit, char. 
acteristic, or practice is too small to be 
passed without study. Greta Garbo’s 
feet have gotten more publicity for the 
star than the praise of the greatest 
critics. ; 

Hollywood has achieved magnitude 
shrewdly and with purpose. But while 
growing big it has, by careful plan- 
ning, also grown close to its public. 

The utility industry, with its vast 
corporate structures, its great distribu- 
tion systems, and its enormous gen- 
erating plants, has also grown huge. 
But it has grown away from its public 
while doing so. It has failed to keep 
its roots imbedded in public opinion. 

Owen D. Young epitomized the 
situation a few years ago. “Only one 
danger,” said he, “confronts us. The 
future electrical development of the 
United States is bound to be enormous. 
No one can prevent it, and all must 
profit by it. The danger is that the 
growth of our industry will outrun 
public understanding; that people will 
see and fear our size without under- 
standing our service.” 


HERE are numerous small activi- 

ties in every utility that can be 
turned into effective news items. New 
safety devices, better working condi- 
tions, additions to plants, extensions 
of service, civic endeavors, and the 
personalized achievements of officers 
and employees, to name but a few, are 
all potential sources of news. They are 
the raw materials with which to 
fashion a closer public friendship. 
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News Items about Small Activities 


“B 


1G business is composed of many little things—things that the 
public can comprehend. A pattern of terse news items about 


small activities will weave a whole cloth of mutual understanding. It 

will create a closer bond between the utility and the public tt serves. 

Utilities can make big headlines by means of small news items. They 

can present their story by reverting to the established principle of 
good publicity.” 





One large Mid-west utility has 
made a practice of submitting to edi- 
tors news stories on all property tax 
payments. 

The company owns property and 
operates in twenty-one counties and in 
a city of over one million population. 
It annually pays $4,000,000 in local, 
state, and Federal taxes. 

When a check for property taxes is 
mailed to a county collector, a news 
item is mailed at the same time to every 
newspaper in that county. Twice a 
year, when payments are made on a 
gross receipts tax to the city, the three 
daily papers are informed of the 
amounts, 

Over fifty newspapers, including 
both dailies and weeklies, annually 
carry items to thousands of readers in- 
forming them of the payments. The 
public is reminded of the important 
status as taxpayers that the various 
utility companies hold in the com- 
munity. 
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KY” community is interested in 
the operation of its utilities. This 
interest is sometimes diverted into 
harmful channels by irresponsible out- 
siders. It can be turned into friendly 
interest by the utilities themselves. 

Utility men are often invited to ad- 
dress service, civic, and luncheon clubs. 
Their messages are always received 
with interest. But seldom do they get 
beyond the relatively small audiences 
that happen to have gathered at the 
meetings. 

Such messages can easily be written 
into acceptable news items. If sent 
to editors promptly they inevitably 
find their way into print. Instead of 
reaching only a limited audience, the 
entire community is covered. 

A fine address was delivered to a 
business men’s luncheon by a Missouri 
utility executive. A sympathetic 
listener came to him after the meeting 
and observed that there would be far 
less criticism against the company if 
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his message could be given the public in 
general. The executive agreed but sad- 
ly pointed out that newspapers disre- 
garded his side of the case. 

That evening, to his astonishment, 
his speech appeared on page two of 
one of the papers. He was curious 
about how it got in. His company en- 
gaged in no routine publicity activi- 
ties. There had been no reporters at 
the luncheon. He remembered that the 
organization secretary had requested a 
copy of the talk. He called the secre- 
tary and learned that he had submitted 
the speech to the paper in order to 
gain publicity for the club. 

Had the executive simply written 
his story and sent it to the paper it 
would have received no attention. That 
had been tried before. Once in a great 
while, when answering charges, space 
had been obtained in the news columns 
of the papers. But, all in all, the at- 
tempts had been fruitless. As a speech 
delivered before an important audience, 
it attained first rate news value. 


Lipper publicity is nothing 
new to the industry. For years 
the industry exploited the field. It 
even went too far. The extensive in- 
vestigation made by the Federal Trade 
Commission caused a strong reaction. 
The public was turned against all 
utility news. Even the most harmless 
utility reports were branded as sinister 
propaganda. 

Propaganda has no place in a util- 
ity’s publicity campaign. The public 
no longer responds. It turns a deaf ear 
to protests of government competition 
and regulation. Such widespread de- 


velopments as the TVA, REA, and 
Grand Coulee have received too much 
praise. They, and similar projects, are 
here to stay. 

The utility industry may as well 
recognize that and plan its future 
accordingly. 

People will, however, respond to the 
efforts of the industry to meet such 
competition fairly. They will take to 
heart all sincere endeavors of private 
utilities to serve them. But they will 
tolerate no evidence that confuses and 
bewilders. They will reject involved 
arguments beyond their understand- 
ing. They cannot understand compli- 
cated accounting, lengthy legal cita- 
tions, or intricate engineering prob- 
lems. 

Straight and honest news will find 
a welcome in any editorial office. 
Utilities need only to supply that news 
to gain the recognition they seek. The 
railroads faced the same problem and 
solved it by starting at the bottom. 


B* business is composed of many 
little things—things that the pub- 
lic can comprehend. A pattern of 
terse news items about small activities 
will weave a whole cloth of mutual 
understanding. It will create a closer 
bond between the utility and the pub- 
lic it serves. 

Utilities can make big headlines by 
means of small news items. They can 
present their story by reverting to the 
established principle of good publicity. 
Those headlines can be just as favor- 
able during the next decade as they 
were unfavorable during the one now 
ending. 
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Wire and Wireless 
Communication 


T begins to look like a pretty busy 
I winter ahead for the legal staffs of 
the Pennsylvania Public Utility Com- 
mission and the Pennsylvania Bell Tele- 
phone Company, respectively, which 
will include considerable Pullman traffic 
between Harrisburg and Washington, 
D. C. On October 9th the United States 
Supreme Court agreed to review an ap- 
peal by the Bell Telephone Company of 
Pennsylvania from an order of the 
state commission requiring the intra- 
state long-distance telephone rates to be 
revised so as to conform to comparable 
interstate telephone rates. 

On the following day (October 10th) 
the Federal Communications Commis- 
sion, at a regular administrative meeting, 
agreed to consider active codperation 
with the Pennsylvania commission in a 
joint investigation of the Pennsylvania 
Bell rate structure. This was seen in the 
appointment of a friendly committee of 
FCC officials to investigate to what ex- 
tent FCC-Pennsylvania commission col- 
laboration would be practicable. 

The decision of the Supreme Court to 
review the Pennsylvania intrastate toll 
rate case is of considerable consequence 
by reason of the fact that it is the first 
of a series of such cases to come before 
the highest court for review on a partic- 
ular issue of whether a reduction of in- 
terstate toll rates automatically consti- 
tutes discrimination against intrastate 
long-distance telephone users, unless 
toll rates to the latter are correspond- 
ingly reduced. 

The situation which gave rise to 
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similar intrastate toll rate disputes in 
several other states resulted from the 
long-distance telephone rate reductions 
which have been placed into effect by 
operating affiliates of the Bell system 
during the last three years. The FCC 
special telephone investigation report 
contends that these long-distance rate 
reductions were put into effect because 
of pressure brought to bear by the FCC 
investigation. 


ie any event, as soon as they were put 
into effect several state commissions 
immediately moved for corresponding 
reduction in intrastate long-distance toll 
rates on grounds of alleged discrimina- 
tion. 

What really concerns the Bell system, 
if this theory of automatic discrimina- 
tion is sustained, is the possibility that it 
would automatically work in the other 
direction. In other words, if, in order 
to avoid litigation or uncomfortable rate 
controversy with a state commission, a 
Bell system company were to compromise 
by making concessions on intrastate toll 
rates, the FCC could thereupon immedi- 
ately insist upon similar reductions be- 
ing made in interstate toll rates. In this 
manner the FCC and state commissions 
between them could use the automatic 
discrimination theory as a nutcracker de- 
vice for forcing long-distance rates 
down without even going through the 
formality of making any findings on the 
feasonableness of the general rate struc- 
ture per se. 

This fear is borne out to some extent 
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by railroad rate case precedent to the 
effect that obvious discrimination be- 
tween similar interstate and intrastate 
classes of service may be corrected by 
regulatory action without investigating 
the reasonableness of the carrier’s entire 
rate structure. Hence the interest in the 
news that the Supreme Court has agreed 
to pass upon the matter. 

Impartial observers are inclined to be- 
lieve that while the court may not up- 
hold the company’s right to collect one 
level of long-distance rates for interior 
service and another lower level for serv- 
ice over the state line at equal distance, 
under all circumstances, it may analyze 
the general set-up and by way of an opin- 
ion enlighten both the telephone industry 
and regulatory authorities as to what ex- 
tent and under what circumstances the 
automatic discrimination doctrine can be 
invoked. Such a guiding decision was de- 
nied the Pennsylvania Company in the 
court below when the Pennsylvania 
Supreme Court refused an appeal from 
a decision of the state superior court up- 
holding the state commission’s order. 


Spe Pennsylvania commission’s re- 
quest for FCC codperation was 
really a doubleheader. First, the state 
commission desired FCC aid in studying 
the reasonableness of the interstate rate 
phases of the Pennsylvania Bell Com- 
pany and other angles which might com- 
plement the state commission’s own 
probe of the intrastate angle. The second 
portion of the request was a revival of 
the Pennsylvania commission’s com- 
plaint against alleged collaboration be- 
tween the telephone company and the 
gambling fraternity in the dissemination 
of race track information. 

It was on the first portion of the state 
board’s petition that the commission 
took action on October 10th when it 
named a special group, headed by Com- 
missioner Paul A. Walker, to determine 
to what extent the Federal agency was 
in a legal position and a financial posi- 
tion to join in the state rate proceedings. 
Other members of the group included 
FCC Chief Accountant William J. Nor- 
fleet, Manfred Toeppen, engineer, and 
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eT Humphrey, attorney of the FCC 
stait. 

The reason why the FCC decided to 
name this special group to make pre- 
liminary investigation appeared to be 
that the request of the Pennsylvania 
commission was rather vague as to what 
was expected. Furthermore, the com- 
mission’s legal staff was also vague as to 
the authority of the Federal board to 
proceed under the general state codpera- 
tion ‘clause of the Communications Act, 

Finally, the FCC has only a limited 
amount of funds and personnel ayail- 
able, most of which are necessary for the 
more burdensome and controversial task 
of radio broadcasting regulation. It will 
be recalled that Congress at the last ses- 
sion refused to give the FCC a special 
fund for this particular type of work. 

The FCC committee will probably en- 
deavor to work out some fairly well-de- 
fined formula upon which the FCC and 
the state board can proceed jointly and 
each know what is expected of the other. 
The fact that a majority of the board, 
under the leadership of Commissioner 
Walker. is known to be friendly to the 
idea of FCC-state codperation, indicates 
that some basis of agreement is likely to 
be forthcoming. 

A petition for FCC codperation with 
the Pennsylvania commission to put 
down alleged illegal telephone service to 
gamblers is probably on still more doubt- 
ful legal ground. In any event, it was 
referred to FCC Assistant General Coun- 
sel James A. Kennedy. This phase of the 
situation is further complicated by the 
political background of the controversy 
in Pennsylvania, where it has been 
charged that most of the furor has been 
generated from a business and political 
quarrel between rival newspaper pub- 
lishers in Philadelphia. Whether this is 
so remains to be seen, but there are mem- 
bers of the FCC who are chary about 
having the Federal agency drawn into 
what may turn out to be merely acri- 
monious local partisan controversy. 

ee She er 
NE of the striking features about the 
present economic situation in the 
United States, according to a recent edi- 
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torial observation in The Wall Street 
Journal, “is the fact that there are more 
telephone instruments in use in the 
United States today than there were at 
the height of the boom of the twenties, 
this despite the fact that we have failed 
to emerge from the depression in any- 
thing like really satisfactory degree.” 

Recent Bell system reports indicate 
that approximateiy 16,500,000 stations 
are now in operation—an all-time peak. 
Probably the independent companies 
have had a similar experience. This 
brings the density of telephone usage in 
the United States to 15 instruments per 
100 population, as compared with a usage 
of 2.5 per 100 for the European 
countries. In other words, there are 
about six telephones in the United States 
for every one in Europe. 

The extension of telephone service as 
measured by stations per 100 population 
is regarded as a good single measure of 
living standards. Hence the Journal ob- 
serves that it is somewhat surprising that 
this particular index should be at a peak, 
although the country’s national income 
is appreciably below the 1929 level and 
the nation is sorely plagued with sub- 
normal employment. The Journal edi- 
torial added : 


It is not easy to draw exact conclusions 
from it, but it suggests one, at least. That is 
that resistance to.a lowering standard of ac- 
customed comforts and facilities is pretty 
stubborn, especially in this country. Coupled 
with the statistics of private motors in use, 
the telephone figures take on additional sig- 
nificance, nor must the peak use of electric 
power be overlooked as an added support to 
the conclusion. All are in sharp contrast to 
the experience of industry — particularly 
heavy industry—in the past ten years. 
Nevertheless, it will not do to forget that in 
the long run everything ultimately rests upon 
production as its base, for it is that which 
pays for everything. 

ie a 


FFICIALS of King county, Washing- 

ton, have given Pacific Telephone 
& Telegraph Company officials the re- 
quired 20-day notice before testing of 
metered equipment can begin at the Uni- 
versity of Washington. Deputy Prosecu- 
tor Harry A. Bowen served the notice 
on Otto B. Rupp, chief counsel for the 
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telephone company, at the conclusion of 
a recent session at the County-City build- 
ing in Seattle, where hearings are being 
conducted on the proposed changes in 
telephone rate structure. The state de- 
partment of public service said it would 
set a time later for the tests at the uni- 
versity. The company was seeking per- 
mission to install metered equipment in 
Seattle. 

The company proposed to abolish all 
4-party lines through its metered service. 
The county, on the other hand, held the 
selective ringing system would be a 
cheaper method of doing away with 4- 
party line inconveniences. Under the 
selective method, 4-party lines would be 
retained, but the bell would be heard only 
in the home of the person receiving the 
call, instead of by all the line parties, as 
in the present Seattle code system. 

The “message measured service” 
would provide for telephone calls to be 
charged according to the length of a 
party call, as measured by the telephone 


meters. 
* * * a 


fe fan there is no public ownership 
and operation of general commercial 
telephone service in the United States, 
the issue of tax-free operations by pub- 
licly owned telephone systems has never 
been raised in this country. It recently 
came to light, however, in a lower court 
suit in Ontario, Canada. 

The St. Marys (Ontario) Journal- 
Argus called attention to a decision by 
Judge Costello of Huron county, On- 
tario, of wide interest in itself, and which 
touched on a principle of still greater 
importance. The case was an appeal by 
the Blanchard Municipal Telephone 
System from the ruling of the Court of 
Revision confirming the claim of Us- 
borne township to taxation on the Tele- 
phone System’s property at Kirkton. His 
Honor stated that, under the law, build- 
ings owned and used by a municipal 
telephone system for telephone purposes 
are not subject to assessment for tax- 
ation. 

; Apparently the issue has been alive 
for some time, as the Journal-Argus 
states the municipalities, in which are 
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located three central stations owned by 
the Blanchard system, have been at- 
tempting to list these for revenue pur- 
poses as well as the toll lines which also 
are exempt. The theory of the law is 
that they are conducted as a codperative 
enterprise and therefore are nonprofit- 
making. 

The vast amount of property through- 
out the country exempt from municipal 
taxation has received increasing atten- 
tion in recent years, due to the need for 
revenue. This is apart from the growing 
agitation to abolish the exemptions en- 
joyed otherwise by publicly owned busi- 
ness enterprises. Comparison of On- 
tario Hydro-Electric Commission rates 
with those of privately owned companies 
brings up the taxation argument regu- 
larly, although Ontario Hydro and the 
publicly owned Canadian National Rail- 
ways do not escape property taxation. 

The municipal telephone systems were 
exempted to encourage the establishment 
of rural services. Whether or not it is 
equitable from the standpoint of com- 
petitive business to permit the buildings 
to be tax-free, it remains a fact that taxes 
collected would have to come out of 
those receiving the service; in other 
words, the telephone charges would have 
to be increased. The law at present pre- 
vents this. 

. oF om 

AROLD M. Wilkie, special counsel 

for the Wisconsin Public Service 
Commission, in its so far unsuccessful 
attempt to force a reduction of more than 
$4,000,000 in telephone company rates 
since 1932, stated late last month that 
he was preparing a report preliminary to 
determining whether or not an appeal 
should be taken to the United States 
Supreme Court. Wilkie said his report 
would make no recommendation for 
making an appeal from the Wisconsin 
Supreme Court’s ruling that reduced 
rates fixed by the commission were un- 
reasonable and unlawful. 

The decision on the future course to 
be followed in the case will be left to 
the state attorney general and state pub- 
lic service commission, or other com- 
petent authorities. The report will be 
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presented to the attorney general and 
Wilkie will sit in conference with the 
commission and the attorney general 
while they decide action in the case. 
Advocates of further appeal were 
hopeful that the recent action of the Wis- 
consin legislature in refusing to abolish 
the present 3-man public service com- 
mission by replacing it with a 1-man di- 
rectorship, as proposed by Governor 
Heil, would brighten the chances of 
further appellate action. Whether or not 
the recent appointment by Governor Heil 
of two of the three members of the pres- 
ent board would have any bearing on 
such a decision was not generally known, 


i a 
MONG other cases which the Supreme 
Court agreed to review on October 
9th was one which brought up again the 
question of the validity of evidence in 
criminal cases obtained through wire tap- 
ping. This was the second time the case 
had come before the Supreme Court and 
is generally known as the “Nardone 
Case.” The first time the highest court 
passed upon it, the Nardone Case was re- 
manded for a new trial after the court 
had declined to affirm a conviction of 
four defendants which had been obtained 
through wire-tapped evidence. The 
second appeal is confined to the single 
issue of whether the trial court excluded 
the questionable evidence. 
Ta oe ae 
O w October 9th the FCC held a hear- 
ing on the Kansas City telephone 
exchange case. This case was brought up 
on the commission’s own motion when 
the Southwestern Bell Telephone Com- 
pany attempted to enlarge the exchange 
areas of its Kansas City service, so as to 
take in suburban communities in both 
Kansas and Missouri. The purpose of the 
proceeding is to determine whether the 
FCC has jurisdiction over such changes 
or whether they may be made without 
FCC approval. The Communications 
Act expressly excludes FCC jurisdic- 
tion over exchange rates, but the FCC 
counsel contends that such exemption 
cannot be extended (without FCC con- 
sent) so as to absorb preéxisting inter- 
state toll service. 
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Financial News 


and 
Comment 


By OWEN ELY 


Will Business Maintain 
Recent Gains? 


ESPITE the fact that very few actual 

war orders have yet been received 
from abroad, American business con- 
tinues to mount rapidly. The Federal 
Reserve Board index has advanced from 
102 to 110 (preliminary estimate) for 
September, while current production is 
at a still higher level. Private estimates 
indicate the possibility that the index may 
reach 125 by the end of the year, al- 
though this forecast seems high unless 
war orders are soon received in good 
volume. Even at 110, business is now 
at the highest level of any month in 
the past two years and has reached the 
average level for the entire year 1937. 
Prior to 1937, the index did not exceed 
100 in any year since 1929, except in 
1936 when it was 105. The “normal” 
100 is based on the average level of 
1923-25; the 1929 peak was 125 (after 
correction for seasonal adjustment). 

Steel, our key industry, is operating 
around 88 per cent, with some com- 
panies already at 100 per cent capacity 
(the latter being a fictitious rate which 
can be exceeded if certain older plants 
are put into service, as seems possible). 
Actual weekly output is at an all-time 
high. Carloadings are running about 18 
per cent over last year, and electric power 
output is up 154 per cent—establishing 
a new high record for the third con- 
secutive week. 

The financial picture also continues 
strong, with excess reserves and money 
in circulation at record high levels. De- 
spite the big drop in the value of gov- 
ernment, municipal, and high-grade cor- 
porate bonds, there seems no undue con- 
cern over the position of bank port- 
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folios; doubtless most banks were 
largely protected by earlier write-downs 
and reserves, since many of them have 
been making profitable “turns” in gov- 
ernments. 


66 oo commodity prices have 
gained about 20-25 per cent while 
broader price indexes are up about 6-8 
per cent—gains comparable to those in 
the dollar-devaluation and NRA period 
of 1933, rather than in 1914-15, when 
prices failed to show any net advance 
during the first year’s fighting. Crude 
oil prices are being advanced, scrap has 
reached a high level, copper has gained 
another half cent, and steel prices will 
probably be increased January Ist. 

Is the present advance in prices and 
business activity another “false start” 
toward real prosperity ? Is it based on re- 
plenishment of abnormally low inven- 
tories, plus anticipation of domestic or 
foreign war orders? Is it merely a long- 
awaited but temporary revival of the 
heavy industries—deferred in 1937-38 
by political fears and feelings—or will 
it be sustained by a corresponding in- 
crease in consumers-goods lines? 

It is difficult to attempt any answer 
to these questions until more complete 
statistics are available. So far as auto- 
mobile sales are concerned, the consumer 
seems to be doing his share, and latest 
retail figures are also encouraging. De- 
partment store sales, as reported by the 
Federal Reserve Board for the week 
ending September 30th, were 14 per cent 
higher than a year ago, while the previ- 
ous week showed a 3 per cent gain; 
two weeks earlier there was no change. 

* Bank debits for the week ending 
September 27th were 15 per cent above 
the corresponding week last year, while 
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business activity is currently about 17-20 
per cent higher. Production activity is, 
apparently, running somewhat in excess 
of current consumption. Unless war 
business takes up the slack, or consump- 
tion rises rapidly, a downward readjust- 
ment in business activity seems likely, 
possibly around the year end or during 
January. 


D* O. M. W. Sprague, well-known 
economist, in a recent address be- 
fore 500 business leaders, decried the 
probability of a war boom, big profits, 
and high wages. “Do not assume,” he 
said, “that consumer demand for com- 
modities in general will increase rapidly ; 
that every advance in price which does 
come indicates inadequate supplies; or 
that the volume of sales will increase 
regardless of advancing prices.” His 
views were based on the general as- 
sumption that both Washington and 
London will make every effort to avoid 
a continued rapid advance in prices and 
profits similar to that of twenty-five 
years ago. He admitted, however, that 


gradual wage increases might occur in 
those sections of the country where war 
orders center. Due to the probable 


increase in our domestic armament 
program, taxation will probably be in- 
creased, particularly in the medium in- 
come brackets, which he thinks will 
involve some contraction in consumer 
demand. 

In the writer’s opinion, Professor 
Sprague leans too much on the con- 
servative side. Domestic politics cannot 
be entirely overlooked; and, with 1940 
an election year, the administration will 
hardly be likely to resist public pres- 
sure for a large armament program. 
Farm bonuses and WPA expenditures 
may continue at a fairly high level. Thus, 
even though the European war drags 
along at the present slow pace (on the 
western front), the factors just named, 
together with the expansion program of 
the railroads, utilities, etc., may well 
maintain the business index around or 
above the 110 level throughout 1940. 
If, in addition, we receive large war or- 
ders, with shipments permitted by revi- 


sion of the Neutrality Act, the business 
index might well equal or exceed the 
average 1929 level of around 118—al- 
though temporary let-downs may occur 
from time to time due to inventory and 
price adjustments. 

The stock market, while it has en- 
joyed a net advance of about 15-20 per 
cent from prewar levels, has not kept 
pace with the rising tide of business, 
Based on the record of recent years, the 
Dow-Jones average should now be 15 
or 20 points above the present 150 level, 
Presumably recent caution has been due 
to such factors as (1) professional 
profit taking, (2) sales of British-owned 
securities such as International Nickel, 
(3) the seasonal trend in stocks, usually 
quite adverse for a few weeks after Sep- 
tember 10th, (4) fears of heavily in- 
creased taxation and regulation of busi- 
ness in 1940, and (5) uncertainties re- 
garding a European armistice or peace 
conference. At this writing, first reac- 
tions to Hitler’s Reichstag address seem 
to indicate a long-continued struggle, 
and somewhat higher levels for stocks, 
therefore, would seem indicated over the 
balance of the year. 


¥ 


War-time Trends 


E reproduce herewith from the 

Bulletin of the Edison Electric 
Institute a chart of monthly electric out- 
put during 1914-19. According to Wil- 
liam M. Carpenter, economist of the 
Institute, 


Industrial activity, stimulated by war or- 
ders, changed the curve of annual output 
from perhaps 12 billion kilowatt hours below 
normal in 1914 and 1915 to perhaps 24 bil- 
lion kilowatt hours above normal in 1917 
and 1918—a total change of some 4 billion 
per year as the net effect of the war for the 
country as a whole... : 

It is apparent that, if it had been avail- 
able, some additional power could have been 
sold, especially during the bitter cold wave 
of January, 1918.... The problem of power 
supply in New England was largely due to a 
shortage of fuel. ... The Railroad Adminis- 
tration had hardly had time to get a strong 
hold on its work, and the Fuel Administra- 
tion was certainly new to its problems, when 
an exceptionally severe winter closed down 
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on the country early and enormously in- 
creased the difficulties of shipping, transport- 
ing, and distributing coal and freight of all 
sorts, 


There does not appear to be available 
any compilation or index of utility net 
earnings for the war-time period. How- 
ever, there is little doubt that many 
utilities were severely affected by the 
high cost of fuel, especially after the 
United States entered the war. The price 
of bituminous coal dropped about 7 per 
cent in the first year of the war but in 
the two years following, advanced over 
200 per cent and by August, 1920, was 
770 per cent above 1915 levels. 

Many rate increases were allowed, and 
the commissions around 1918 began to 
permit the inclusion of coal clauses in 
industrial rate schedules. The first rate 
increases were confined to industrial 
power, but these were found to be in- 
sufficient, and toward the middle of 
1918 commissions were beginning to al- 
low general increases in all rates. How- 
ever, the lag in obtaining increases and 
fuel clauses, the inefficient operating 
conditions due to coal shortages, and the 
extreme difficulty of financing improve- 


e 


ments, all served to handicap the earn- 
ing power of utilities—particularly after 
the United States entered the war— 
which explains the general downward 
trend in the price of utility securities at 
that time. 

The present war finds the industry 
much better prepared in almost all re- 
spects to meet changing conditions. 


ARL C. Sandmeyer of the New York 

Herald Tribune has estimated that 
about 80 per cent of the utility industry 
can now readily protect itself, so far as 
industrial power sales are concerned, by 
increasing rates as fuel costs advance. 
He states: 


Under the Bituminous Coal Act of 1937, 
the utilities are unable to contract for coal 
for more than thirty days ahead. Most con- 
tracts are understood to contain revolving 
clauses, but the 30-day limit is regarded by 
many utility men as placing their industry 
on a spot market basis with regard to coal.... 

But even should coal prices advance 
sharply, the percentage gain in utility operat- 
ing costs might not be so heavy as during 
the last war because of increased efficiency. 
The average coal-burning plant consumes 
less than one-half as much fuel as during 
the 1914-18 period to produce the same 
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amount of energy, and the most modern coal- 
burning plant consumes about one-fourth as 
much coal as was required in 1914. . 

Virtually all large systems are protected 
against higher costs with fuel clauses in their 
industrial rate schedules. One outstanding 
exception is the Public Service Corporation 
of New Jersey. This system, however, has 
turned to an increasing use of oil in recent 
years and is believed to be fairly well fixed 
with long-term oil contracts. Fuel clauses 
also have not been generally adopted by the 
American Water Works & Electric system, 
but this group owns large coal properties and 
operates three large generating plants at 
mine mouths. . Among the few utilities 
having fuel clauses affecting residential as 
well as industrial sales is Consolidated Edi- 
son Company of New York. . 

One of the unique protective clauses 
adopted recently by some utilities is not 
pinned on fuel but is based on the “all com- 
modities” index of the Department of Labor. 
If this index moves above or below a given 
area, the clause permits the utilities to raise 
or lower power rates to industrial consum- 
ers. In addition, a number of power com- 
panies have included tax clauses to protect 
themselves against increased government 
levies. 


NE utility executive consulted by 

the writer criticizes the use of a 
broad commodity price index. He thinks 
it is open to attack because it includes 
many commodities (such as grains and 
textiles) which do not affect the utilities’ 
costs. He also considers it a mistake at 
this time to attempt to insert fuel and 
tax clauses in residential rate agree- 
ments, as this is apt to arouse too much 
opposition, but feels that, as a rule, the 
state commissions will not object to al- 
lowing such protection in large industrial 
and commercial contracts. 

A general inquiry by this department 
(not yet completed) regarding the out- 
look for increased costs, if present Euro- 
pean warfare continues, indicates the fol- 
lowing tentative conclusions : 

1. The outlook for individual systems 
varies considerably, due to differing pro- 
portions of hydro and steam output. 

2. Use of oil in place of coal does not 
afford much protection, since oil prices 
may advance faster than coal, except 
where long-term contracts have been 
obtained. Natural gas, especially where 
covered by long-term contracts, should 
prove relatively economical. Few com- 
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panies can readily substitute one fuel 
for another. 

3. Regarding sliding-scale industrial 
rates, while a majority of the systems are 
already fairly well protected, there 
seems to be considerable activity at pres- 
ent in “tightening up” or extending pro- 
tective clauses regarding fuel, taxes, etc, 

4. There does not seem to be much 
hope that the industry can escape higher 
labor costs and increased taxes if in- 
flation continues, although, because of 
the relatively high present levels as com- 
pared with other industries, the utilities 
may avoid a proportionate increase. 

5. Decreased fixed charges due to re- 
funding operations (in some cases not 
yet fully reflected in earnings) form 
somewhat of a buffer against higher op- 
erating costs. 

: 


American & Foreign Power 
Company 


—_— & Foreign Power Com- 
pany, $700,000,000 Electric Bond 


and Share subsidiary, controls utility 


companies operating in Argentina, 
Brazil, Chile, Colombia, Ecuador, and 
Venezuela, as well as in Central Amer- 
ica, Mexico, Cuba, and China. Cuba 
produced 21 per cent of gross revenues 
in 1938, Brazil 18 per cent, Argentina 16 
per cent, Chile 11 per cent, and Mexico 
11 per cent. South American prosperity, 
it is generally recognized, is largely de- 
pendent on the price of raw materials 
such as copper, manganese, nitrates, 
coffee, cattle, etc. Cuba prospers with 
rising sugar prices. While many South 
American countries are still suffering 
from the effects of the 1929-32 deflation, 
with their exchange rates nominal or 
fixed by the government, the recent rapid 
rise in commodity rates, if maintained, 
should have a favorable effect on ex- 
change rates and on regulations regard- 
ing release of foreign-owned funds. 

C. E. Groesbeck, chairman of Electric 
Bond and Share Company, was quoted 
as stating October 5th, after a visit to the 
White House, that extension of trade 
agreements between this country and 
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South America would undoubtedly tend 
to stabilize currency fluctuations and 
benefit all businesses operating in these 
countries. 

At a recent press conference, Presi- 
dent Roosevelt indicated that he would 
recommend next January that Congress 
increase the authorized loan funds of the 
Export-Import Bank from $100,000,000 
to $500,000,000; and it is thought that 
his purpose will be largely to finance 
additional trade with Latin America. 
This program, if carried out, should in- 
crease business activity in South Amer- 
ica and improve the exchange situation. 

American & Foreign Power’s normal 
earning power is largely dependent on 
exchange rates, for it has had more diffi- 
culty in recent years in getting its money 
out of South America than in earning 
reasonable profits on its operations. In 
1929, $40.25 a share was earned on the 
first preferred; in 1930, $28.99; and in 
1931, $18.76. Since that year, with ex- 
changes down, earnings have averaged 
only about three-quarters of dividend 
requirements. For the twelve months 
ended June 30, 1939, $6.80 was earned 
on the two preferreds compared with 
$6.53 in the corresponding period last 
year, 


pel American embargoes against 
withdrawal of cash have been largely 
responsible for the big accumulation of 
dividend arrears, which now amount to 
about $46.50 per share on the $6 first 
preferred, $54.75 on the $7 first pre- 
ferred, and $63 on the $7 second pre- 
ferred. 

The $6 first preferred stock is cur- 
rently selling around 20 (range this year 
about 10-21); the $7 first preferred, 
around 25 (approximate range 12-28) ; 
and the second preferred, around 9 
(range about 5-10). 

The system should not be subject to 
break-up under § 11 of the Utility Act, 
since all the properties are in foreign 
countries, 

The company has consistently main- 
tained a strong cash position. Since 1933 
short-term debt owed to the banks and 
advances from Electric Bond and Share 
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have been reduced materially. It was an- 
nounced recently that bank loans, due 
October 26th, have been extended. 


* 


New Financing 


HILE the bond market has shown 

a steadier tone recently, new 
financing continues at low ebb, with only 
a few small municipal offerings on the 
market. However, investment bankers 
are said to have ample funds for the dis- 
tribution of new issues and shelves are 
reported almost bare of old offerings. 
While some $380,000,000 corporate 
financing was handled in August, no 
great difficulties were encountered in 
disposing of these issues; several bank- 
ing houses, when the going became 
rough, dissolved their selling groups and 
established free markets, which helped 
to clear up the unsold balance without 
undue delay. 

Most of the large issues scheduled 
for late August and early September 
offering have been “kept alive” on the 
SEC books, since withdrawal of pres- 
ent registration statements and substitu- 
tion of new documents would involve 
additional costs, including duplication 
of registration fees. The total fees for 
the principal issues now in registration 
(Public Service of Colorado, Public 
Service of Indiana, and Northern In- 
diana Public Service) would amount to 
$14,550. This is the second delay for 
Public Service of Colorado, which was 
“all set” in the latter part of 1938 when 
the SEC suddenly requested additional 
information. 

Utilities in a hurry to complete their 
financing continue to resort to private 
rather than public sale. Northwestern 
Electric Company on September 29th 
registered $6.700,000 first 4s of 1969 and 
$2,800,000 debenture 44s of 1959, to be 
sold to insurance companies. Arkansas 
Louisiana Gas Company has received 
SEC approval for its proposal to sell 
$3,300,000 first 23s and $9,700,000 first 
34s to banks and insurance companies, 
and $6,500,000 debenture 44s to Ar- 
kansas Natural Gas Corporation. 
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What Others Think 


Should Rate Regulation Be 
More Elastic? 


URING the last decade, utility rates 
D have caused considerable concern 
to folks in and out of public life who 
have generally thought that they ought 
to be lower. During the last two months 
—since the outbreak of hostilities in 
Europe—utility companies have been 
especially concerned over their rate 
structures, but for a different reason. 
They have been wondering whether, in 
view of the rise in labor and material 
costs, they may soon be in danger of 
getting caught between a rising floor of 
operating expenses and a rigid ceiling 
resulting from inflexible rate structures. 

While some companies are protected 


by escape clauses in franchises and 
others by automatic devices, such as the 
Washington plan (profit-sharing, slid- 


ing-scale regulation), their number 
is comparatively limited. Some aid might 
be obtained, if worse came to worse, 
through appeals to emergency or so- 
called “temporary rate” procedure. But 
on the whole, this rate situation is one 
that is being followed very carefully and 
closely by the up-to-the-minute utility 
executive. 

Aside from temporary relief or quasi 
automatic regulatory devices, this prob- 
lem of what to do about relatively in- 
flexible utility rate structures brings up 
for consideration the fundamental ques- 
tion of whether our present-day regula- 
tory technique is not defective by very 
reason of the fact that it does not pro- 
vide a more elastic process. Should there 
be such a process, not merely to take care 
of some passing emergency or abrupt 
change in price trends, but also to func- 
tion as an adjustment for dynamic de- 
velopments which have been constantly 
taking place in modern utility eco- 
nomics ? 


565 


N the autumn number of the Harvard 

Business Review, C. O. Ruggles, 
professor of utility management of the 
Harvard School of Business Adminis- 
tration, has written an interesting dis- 
cussion on the general subject, which 
was obviously prepared before the in- 
ternational situation became so tense. 
Professor Ruggles sketched a review of 
early rate regulation in this country to 
show that rigidity in the rate structure 
has apparently always been one of the 
blind spots of our regulatory technique. 
As time went on this defect was recog- 
nized to some extent, but reform in the 
direction of elasticity in the rate struc- 
ture has never seemed to be able to catch 
up with the need of operating realities. 

The first attempt at utility regulation 
(railroads, of course) in the United 
States came shortly after the Civil War. 
It was in Illinois and it was not rate 
regulation per se but more of an attempt 
to avoid rate discrimination. The legis- 
lators were timid about the validity of 
this new experiment and the post-Civil 
War depression, kept active, Professor 
Ruggles tells us, “an insistent demand 
that competition among the railroads be 
kept alive.” 

Even at that early date, however, 
there were some, such as the governor 
of Illinois in 1870, who doubted the 
efficacy of competition. Yet laws were 
passed which actually prohibited the 
consolidation of competing railroad 
lines, thereby doubtless laying the foun- 
dation for much of the grief of the rail- 
road industry today because of wasteful 
duplication of facilities. 

. With respect to rates, the Illinois laws 
of the early seventies forbade rate dis- 
crimination as between varying distances 
and further strait-jacketed the railroad 
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rate structure by providing that the rates 
on any day should not be higher than 
the rates which existed on the corre- 
sponding day of the year 1870. Profes- 
sor Ruggles added that the latter pro- 
vision proved very unwise because, as a 
result of rate wars, there had-been strik- 
ing fluctuations in railroad rates in the 
years 1869 and 1870. 


UBSEQUENTLY, the courts voided this 

blunderbuss attempt to eliminate dis- 
crimination ; but, as we know, later his- 
tory of railroad rate regulation was 
strewn with unscientific attempts to fix 
rates by legislative fiat at more or less 
arbitrary standards, and the Interstate 
Commerce Commission has been busy 
off and on for the last fifty years trying 
to clear up the situation. 

Indeed, even at that early date the 
Illinois Commerce Commission sug- 
gested a solution of “the entire railroad 
question” by having the state own and 
operate a few railroads. Such yardstick 
roads, it was contended, would compel 
the private lines to make their rates con- 
form to those of the railroads owned and 
operated by the state. Does this not 
sound like a nineteenth century pre- 
cursor of the TVA? There was another 
echo after the panic of 1873, when a 
committee of the United States Senate 
recommended that the Federal govern- 
ment build some yardstick railroads ex- 
clusively for freight which the govern- 
ment would operate under such rates as 
would force rate reductions on the pri- 
vate lines. This never happened. In view 
of the fact that too many lines were 
built anyway, we can be grateful at this 
late date that it never did happen. 

Regarding light and power rates, Pro- 
fessor Ruggles states: 

The light and power utilities, although 
following the gas utilities by almost two- 
thirds of a century and the railroads by 
about one-half century, nevertheless copied 
much of the unsound rate making of these 
older utilities. Sound principles of eco- 
nomics and marketing were given little con- 
sideration in early rate making for gas. A 
cubic foot of gas was a cubic foot of gas 
to any and all customers, and it carried a 
uniform price with no regard whatever as 
to the time of the day or the year when it 
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was consumed or whether the consumer 
used little or much. And while competition 
among gas companies was believed to be 
imperative, rates were nevertheless fixed in 
franchises for very long periods of time, 

Simplicity, uniformity, and rigidity in 
rate making were, for some time, considered 
sound in the sale of electricity, when ac- 
tually economic forces called for much 
variation and differentiation in rates if the 
fullest possible development of the market 
was to S brought about. It is little wonder 
that, for some time, electricity was used 
mainly for lighting and was considered a 
luxury even for that. 


After the light and power utilities 
broke away from the unsound rate mak- 
ing which they had copied from the car- 
riers and the gas companies, they made 
many mistakes in their trial and error 
methods of marketing their products. 
Professor Ruggles agrees that com- 
plexity in rate schedules developed for 
which there was no economic justifica- 
tion. But he also cautions us that only 
as much simplicity and uniformity in 
rates for electricity should be sought “as 
is consistent with the sound develop- 
ment of the entire market for power.” 


Bpeer gees therefore, that there is 
still need for improvement in the 
direction of simplifying utility rate 
structures—a process which has been 
going on fairly rapidly of recent years 
—the Harvard writer believes that there 
are definite limits to the process. He 
states : 


Many of the current assumptions regard- 
ing simplicity and uniformity in such rates 
are unsound because they fail to give due 
weight to the economic characteristics of 
the various segments of the market for 
power. Only when this is done can there be 
full utilization of plant which, in turn, 
makes possible the lowest unit costs for 
power. Recent demands for more uniform 
electric rates have sometimes overlooked 
these fundamental considerations. 


Well, just how is the conventional 
utility rate practice of today too rigid? 
Professor Ruggles’ principal criticism 
is aimed at the objection that is fre- 
quently made regarding public utility 
rate making, on the ground that domestic 
consumers are unfairly treated because 
they are required to pay relatively high 
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rates compared with those charged to 
large wholesale consumers. The whole- 
sale rates are said to be unfair because 
they do not pay their fair share of fixed 
or overhead costs, compared with do- 
mestic consumers. 

This objection, the Harvard writer 
says, seems to overlook the practical fact 
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that the industrial and commercial con- 
sumers are in a better competitive posi- 
tion than the domestic consumers. Large 
business concerns which have substan- 
tial needs for steam are able to generate 
their own power more or less as a by- 
product of their needs for steam. If the 
power company is to get this business at 
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all, it will have to meet a competitive 
rate at which the business concern will 
find buying power more economical than 
making its own. 

Many large industrial customers, of 
course, would not be interested in pur- 
chasing power from a utility under any 
reasonable rate the utility could make; 
but there are others that are in a situa- 
tion where just an infinitesimal differ- 
ence in the rate may be the difference 
between getting the industrial business 
and not getting it. So, it is not the util- 
ity’s cost but the by-product cost of 
power to the large consumers, if they 
generate their own power, which will 
determine what such industries will be 
willing to pay for purchased power. 


& course, if that price is less than 
out-of-pocket or increment cost 
which the utility would incur in render- 
ing such service, Professor Ruggles con- 
cedes it would be unfair to domestic 
consumers for the utility to handle the 
business on such a basis. If the service 
at such rates involved only a temporary 
loss with the promise of profitable re- 
turn, it might be well for the utility to 
sell to the industry, and the stockholders 
ought to have enough vision to sacrifice 
the immediate return for a period neces- 
sary to develop a profitable segment of 
the market. Furthermore, “regulatory 
bodies should have the power and the 
inclination to calculate a fair return over 
lean and fat years.” 

But does such additional business, as- 
suming it is handled at an out-of-pocket 
cost where it neither detracts from the 
utility’s return nor adds to it, help the 
domestic consumers? Generally speak- 
ing, it does, according to Professor Rug- 
gles, because the utility may be able to 
secure certain economies through large- 
scale operations which will redound to 
the benefit of all other classes of con- 
sumers. It may be able to level the peaks 
and fill in the valleys of its load factor. 
In short, low unit costs can be realized 
by a public utility of any given size “only 
when it has secured such a development 
of all segments of its market as will re- 
sult in the maximum economies result- 


ing from the daily, seasonal, and cyclj. 
cal diversity of the demand of all its 
customers.” It follows that rate making 
which will accomplish this result is im. 
perative if there is to be the most inten. 
sive use of a utility’s facilities. 

The author goes on to assure us that 
this is sound economic practice not only 
for privately owned plants but publicly 
owned plants as well. Generally speak- 
ing, privately owned utilities have cul- 
tivated the nondomestic classes of busi- 
ness more diligently than publicly owned 
plants for reasons which may or may not 
have political connotations. But the TVA 
stepped out and made some very attrac- 
tive rates to large industrial consumers, 
thereby earning criticism from Con- 
gress. Professor Ruggles thinks the 
TVA was justified, again using the 
argument that unless TVA meets the 
cost to an industry of generating its own 
power, it will lose the business—busi- 
ness which would improve the load fac- 
tor to the benefit of all. In truth, the 
author’s only criticism seemed to be that 
TVA’s “development surcharge,” an 
elastic provision in itself, was applica- 
ble only to commercial and industrial 
schedules, and that some of the TVA 
rate structures are too simplified and 
widely uniform for their own good. 


eS OMING back to the question of mak- 
ing utility rates more susceptible 
to abrupt changes in general economic 
trends, Professor Ruggles finds in the 
TVA practice an admirable provision. 
He stated: 


In striking contrast to earlier rate theo- 
ries which called for fixed or rigid rates for 
long periods of time, the TVA rules prop- 
erly recognize the need for flexibility in 
rate making. Section 15 of TVA’s “Schedule 
of Terms and Conditions” provides that 
when prices and wages advance or decline 
to a certain extent, according to certain in- 
dex numbers, adjustments in the wholesale 
rates charged by TVA to cities will be made 
to conform to such changes in the costs of 
power. Section 16 provides that rates to 
cities will be reduced whenever, “in the 
opinion of the Authority,” reductions in 
“the cost of generating and transmitting 
energy make feasible such reductions in 
rates.” This section further provides that it 
is the intention of the parties that the mu- 
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nicipality shall participate in the benefits of 
reductions in the cost of generation and 
transmission. 


In passing, the author rejected the 
idea that TVA rates, or any other so- 
called yardstick rates of Federal power 
projects, should serve as a fair measure 
of rates which should be charged either 
by private power companies or even by 
other publicly owned plants which are 
exclusively engaged in power business. 
This is because of the fundamental er- 
ror of trying to measure a business 
which stands entirely on its own eco- 
nomic feet in terms of a business which 
is essentially an incidental by-product of 
some other form of enterprise. 

On the general subject of comparing 
rates in different localities, Professor 
Ruggles seems to share the skepticism 
of the courts and commissions as to the 
legitimate use of such comparison as a 
basis for determining the reasonableness 
of rates. In concluding, the author made 
the following interesting observation 
concerning service charges in domestic 
rate schedules : 


The extent to which the service charge 
has been made a political football raises a 
serious question whether it should not be 
merged into a minimum charge which would 
include a certain amount of utility service. 
Tne trying experience of the state utilities 
commissions with this phase of rate mak- 
ing appears to indicate that such a course 
of action would be wise in spite of the fact 
that careful students of public utility rate 
making consider the service charge a more 
equitable charge. At least such a course of 
action seems necessary until the commis- 
sions can be better equipped to educate the 
public regarding rate schedules. More- 
over, if the commissions can be made more 
independent of political control, there will 
be less temptation to make political capital 
out of those phases of rate making which 
can be presented in such a light as to ap- 
peal to the largest group of utility con- 
sumers, 


RR an entirely different quarter 
comes another voice advocating more 
flexibility in utility rate regulation, par- 
ticularly as a feature of municipal fran- 
chises for utility companies. The voice 
is that of John Bauer, well-known direc- 
tor of the American Public Utilities 
Bureau, writing in the August issue of 


Public Management. Mr. Bauer admits 
that as a matter of long municipal ex- 
perience the old franchise provisions 
did not work satisfactorily, “especially 
with respect to rates which remained 
rigid and flexible with changing condi- 
tions.” 

These franchises usually fixed defi- 
nite rates for the duration of the grant, 
such as a 5-cent ride on street railways, 
so much per cubic foot of gas, so much 
per kilowatt of electricity, and so much 
for a month’s service from the telephone 
company. It is on this very clumsy de- 
fect of rigidity that Mr. Bauer blames 
the failure of the old municipal fran- 
chise as an instrument of major regula- 
tory technique. And it is by very reason 
of such failure that he salvages the 
hope, indeed the conviction, that the mu- 
nicipal franchise, by incorporating more 
flexible rate treatment, would even be 
preferable to the state commission regu- 
latory set-up, which has succeeded and 
largely displaced it. Commenting upon 
the fixed rate provisions of the early 
franchise, Mr. Bauer states: 


There was thus no basis for reducing or 
increasing the rates with shifting costs, 
changing volume of service, and other 
fluctuating factors. Consequently, dur- 
ing a period of falling prices and 
mounting business volume, the rigid 
franchise rates would prove to be excessive 
and burdensome to the public, while during 
rising prices and expanding plant require- 
ments they would become inadequate and 
would leave the companies financially un- 
able to furnish proper service. 


The writer observed that these early 
franchises were swept overboard upon 
the rising tide of war prices following 
1915 and that as a result of this col- 
lapse “comprehensive control over rates 
was conveyed to the state regulatory 
bodies.” Mr. Bauer has always been 
rather unenthusiastic about state com- 
missions and this article once more 
shows his sympathy with municipal 
home rule. He tells us that “wherever 
commission regulation has functioned 
with moderate success this has been due 
in almost all instances to objective and 
vigorous action by municipal officials.” 
He regrets that the existence of state 
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regulation for the most part, however, 
has “tended to free municipal officials 
from the feeling of responsibility.” 


TUDENTS of regulation, who feel that 

modern trends toward larger areas 
of geographical and economic integra- 
tion of utility operations (as a result of 
continuous improvement in electric 
transmission technique, hydro-grid de- 
velopment, public district and regional 
authority development, and other operat- 
ing economies which tend to transcend 
municipal and state boundary lines) are 
dragging scientific regulation further 
away from the pole of local control, may 
look askance at Mr. Bauer’s suggestion 
for a rejuvenation of home rule. But he 
does make out a plausible case for his 
side of the argument. It is in the form 
of a 10-point program for regulation by 
franchise. He states: 


The fundamental fact is that a utility has 
its public significance primarily within 
municipal territories. Its service is fur- 
nished locally, and its rates impinge upon 
local business and homes, including the 
municipality itself. Progress in the com- 
munity depends upon proper service and 
rates. This is particularly true of elec- 
tricity, which is basic in all phases of 
modern economic and social life. Satisfac- 
tory conditions depend upon appropriate 
municipal policy and action. 

If private ownership and operation of 
utilities can be sensibly defended at all, 
public regulation must be transformed so 
that it can be carried out as a matter of 
systematic administration. First, state reg- 
ulatory law must be fundamentally revised. 
Second, there must be continuous respon- 
sibility and action on the part of the munici- 
palities. No community can reasonably 
shuffle off responsibility to state officials. 
Without positive local measures and pres- 
sure there is little hope that state regulation 
can be transformed to function effectively, 
or that other modes of reasonable public 
organization can be attained. 


Specifically, Mr. Bauer advocates a 
return to the use of the franchise for the 
attainment of satisfactory regulation by 
incorporating terms which are appro- 
priate for systematic protection and ad- 
vancement of public interest. To the ex- 
tent that municipalities would have to 
be given legal elbowroom to manipulate 
such franchise control, state regulatory 
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law (which is now in the direction of 
commission control) would presumably 
have to be modified. However, Mr. 
Bauer implies that local control might 
well be coordinated with a continuation 
of state regulatory effort. 


Wie are the ten special features 
which Mr. Bauer would suggest 
that would give this new streamlined 
version of a municipal franchise new 
attributes of regulatory excellence? 
First, there is the period of the grant. 
The author suggests that this should be 
long enough to permit long-term financ- 
ing which would require a minimum of 
twenty years and might well cover thirty 
years. 

Most important, however, would be 
a provision reserving to the munici- 
pality the right to terminate the fran- 
chise any time after five years upon an 
explicit basis of compensation. 

Second, the franchise should desig- 
nate streets and other places to be oc- 
cupied by the utility, reserving to the 
municipality the right to require changes 
in location and the character of proper- 
ties, according to public needs and con- 

enience. This section would also allow 
a municipality to fix service and safety 
standards with corresponding financial 
provisions to protect the utility against 
loss from complying with municipal re- 
quirements. The grant should be exclu- 
sive, precluding competition “with re- 
spect to the same type of service, either 
by another company or by the municipal- 
ity itself.” 

The third point refers to any free or 
special service to the municipality, which 
should be specifically stated. 

Mr. Bauer’s next four points are the 
most important and have to do with rea- 
sonable rates. The franchise, he says, 
should not specify the rates permanently 
for the duration of the grant, but rather 
prescribe the basis upon which rates 
should be adjusted from time to time, 
according to changing conditions. It 
should fix the rights of the company and 
the duties of the municipality. The pri- 
mary hurdle would be the fixing of a 
definite rate base. Under the law, the 
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* 


N. Y. Herald Tribune, ia. 
SANTA CLAUS DELIVERS THE CANDY TO TENNESSEE 


author states, this is a matter which has__ structing properties less provisions for 
been left in a state of confusion and un-_ depreciation, can be readily established 
certainty. There is no reason why, under and maintained. Renewal or settlement 
a franchise, it could not be reduced of an old franchise, however, presents a 
(upon agreement of both parties) to a .more complicated problem. Mr. Bauer 
fair and specific formula. For a new suggests an appraisal of the utility’s 
franchise, a fixed rate base consisting property at prevailing standards of re- 
at all times of the actual cost of con- production cost less depreciation due to 
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functional as well as physical causes as 
a starting point. 


S a practical matter, it would seem 
that almost any reasonable figure 
that could be agreed upon between the 
municipality and the company would be 
a good starting point, since the real 
hurdle under such circumstances has al- 
ways been to reach a realistic basis for 
agreement rather than to vindicate any 
particular valuation theory or formula. 
There would also be a provision for 
periodical reports to be furnished the 
municipality by the company. This 
would facilitate accounting procedure 
with respect to additions, betterments, 
rentals, depreciation accruals, and so 
forth. By the same token, these reports 
would include, with appropriate detail, 
all revenue and expense data. 

The crux of Mr. Bauer’s proposed 
franchise regulation seems to be in- 
cluded in his points number 7 and num- 
ber 8, which are revealingly entitled 
“Annual Rate Adjustments,” and 


“Profit-sharing.” As the names would 


imply, Mr. Bauer believes in both steps 
and his recommendations sum up to an 
arrangement which seems to approxi- 
mate the Washington plan. He suggests 
a fixed standard rate of return at per- 
haps 6 per cent, with a 50-50 split on 
excess earnings, which is even more 
liberal for the utility than the Washing- 
ton plan, as presently amended. 
Reverting, in passing, to the present 
disturbed economic condition resulting 
from the European war (which Mr. 
Bauer did not have in mind at his writ- 
ing), it might be observed that such an 
arrangement would almost automatically 
take care of any equitable adjustment 
which might be suddenly required be- 
cause of abrupt increases in operating 
costs, monetary inflation, and so forth. 


By the same token, a sudden decline in 
labor and material costs, which might 
occur during a depression period, would 
enhance the consumer’s benefits through 
proportionate rate reductions. 


r. Bauer expressly urges the flexi- 

bility of this profit-sharing and 
annual rate adjustment feature as a 
means of furnishing “special inducement 
for the management to develop volume 
of service and to press constantly for 
greater efficiency and economy.” The 
author’s ninth and tenth points deal with 
the relations of franchise control to the 
state commission and the termination of 
the franchise, respectively. Regarding 
the former, the author would preserve 
supervisory regulatory power in the 
state, to be exercised through the com- 
mission. As a practical matter, he be- 
lieves the commission could only set 
aside the franchise rates upon a factual 
showing that they were exclusive—a 
possibility which he feels would be quite 
remote. 

Concerning termination of the fran- 
chise, Mr. Bauer thinks that a munici- 
pality ought to have the right after five 
years to acquire the utility properties if 
it so decided and engage in municipal op- 
erations. This would, of course, require 
a financial adjustment; and he believes 
that much controversy on this point 
could be avoided if the terms, or at least 
the formula, were definitely fixed and 
agreed upon before the franchise became 
effective, rather than after the munici- 
pality elected to exercise its option un- 
der the franchise recapture clause. 

—F. X. W. 


Urtmity Rates. By C. O. Ruggles. Harvard 
Business Review. Autumn, 1939. 


MODERNIZING THE Pusiic UTILITy FRANCHISE. 
By John Bauer. Public Management. 
August, 1939. 





“GOVERNMENT regulation of business has grown regardless of in- 
dividuals or parties in power. There ts no partisanship or politics in 
the demand of the American people for a rule by which business shall 


be conducted.” 
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—JosePpH C. O’Manoney, 
U. S. Senator from Wyoming. 
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WHAT OTHERS THINK 


The New Bonneville Administrator 
Assays the Réle of Peacemaker 


n his first public address following his 
I appointment as Bonneville adminis- 
trator, Paul J. Raver on September 29th 
held out the offer to assist public and pri- 
vate agencies alike “to distribute Bonne- 
ville power at retail prices that would 
reflect the lowest wholesale schedules in 
America.” Dr. Raver spoke before the 
city club of Portland. He called upon the 
Northwest communities to bury their 
differences and unite on a program for 
using Bonneville power to raise stand- 
ards of living and solve pressing indus- 
trial problems. “I can see no basis for the 
dispute over home use of power,” he 
said. “There is power enough in the 
Columbia river for both.” 

This remark highlighted the new ad- 
ministrator’s realistic approach to an 
important administrative controversy 
which has bedeviled the Bonneville situa- 
tion ever since the Federal government 
embarked upon this ambitious enter- 
prise. 

Public ownership enthusiasts of the 
Northwest are jealous of Bonneville, 
and, for that matter, of the whole Co- 
lumbia river. When they discovered that 
local communities in that area were more 
fervid in their moral support than in or- 
ganizing operation of public power agen- 
cies, they became fearful that Bonne- 
ville power would become available be- 
fore public ownership could be trans- 
lated into actual public enterprise for 
local distribution. They feared that the 
Federal government, upon finding pri- 
vate utilities the only distributors ready, 
able, and willing to handle the produc- 
tion, would yield to the temptation of 
selling to this available market, and that 
by the time local public distribution got 
to the point of being ready to do busi- 
ness, the power cupboard would be bare. 


A? so Congress, yielding to the per- 
suasion of the public ownership 
bloc, put into the Bonneville Act a pro- 
vision which reserves 50 per cent of 
Bonneville power until January 1, 1941, 
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for public and codperative systems, 
whether they are ready to take it or not. 
The act further specifies that preference 
in the sale of power is at all times being 
given to public nonprofit agencies, such 
as public districts, cities, and codpera- 
tive systems. 

Finally, the act requires the Bonne- 
ville administrator to cancel contracts 
with private companies on five years’ 
notice to meet demands of public and 
cooperative systems, if such action 
should be necessary. Private utility 
critics have cynically referred to these 
provisions as the dog-in-the-manger 
clauses of the Bonneville Act, but the 
power bloc in Congress felt that such 
legislation was necessary to make sure 
that public ownership got an even break 
in the Pacific Northwest. 

Dr. Raver, picking up the reins of the 
Bonneville project where they were 
dropped by the late J. D. Ross, told his 
Portland audience that he was bound by 
these provisions because they are the law 
of the land. He likened his position to 
the manager of a private enterprise, who 
has “rather specific instructions from 
my board of directors.” Yet, even Fed- 
eral power must pay its way and the 
Bonneville Act also requires that every 
cent allocated to power must be returned 
to the Federal treasury with 34 per cent 
interest. And so it is Dr. Raver’s task 
to balance Bonneville’s own economic 
possibilities against the policy limitations 
which have been imposed upon his ad- 
ministration. 


E denounced the anti-Bonneville 

propaganda to the effect that 
Bonneville power has not been sold and 
will not be sold largely because of such 
limitations, and affirmed his conviction 
that Bonneville power will be sold, 
pointing out that all available power at 
Bonneville will be disposed of in the 
next six months aside from the public 
power reservation already referred to. 
He said the problem is not selling Bonne- 
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ville power but using it. Referring to 
the controversy still raging in Portland 
over uniform area-wide rates versus 
zone rates, Dr. Raver stated: 


Frankly, I can see no basis for the dispute 
over industrial versus home use of power. 
Perhaps before our power lines were de- 
signed there was occasion for some differ- 
ence of opinion. But now the lines are under 
construction; the policy has been translated 
into transmission circuits that are rising 
throughout Oregon and Washington that 
will serve practically all of the major cen- 
ters of population. 

There is power enough in the Columbia 
river for both purposes—if we use it wise- 
ly. We can make this low-cost energy equal- 
ly available to home and to industry. 

The primary need, however, is new uses 
—in the home, on the farm, in the store and 
in the factory, in the school and down on 
our streets and highways: uses that will 
be felt in the economic life of the com- 
munity. In the TVA area. new industries 
have taken advantage not merely of cheap 
power, but natural resources of the region. 
I need not point out that such utilization 
spreads its benefits widest in the community. 

Any power program for the Columbia 
basin must be based upon the realization of 
the problems of the region, problems we 
can’t afford to ignore. Through efforts of 
state and Federal agencies, most of us are 
becoming increasingly aware that we have 
problems in our own backyard. They are 
real and vital questions that reach down into 
the lives of every one of us. 


The first problem of the Pacific 
Northwest, as Dr. Raver sees it, is re- 
habilitation of the lumber industry. The 
second is caring for the great increase 
of population. He hoped that Bonne- 
ville, plus Grand Coulee, would help, 
through irrigation, to provide some sup- 
port for the thousands of new families 
who have been led into the Northwest 
by the glowing talk about our “last 
frontier.” 

The third major problem, he said, is 
the unbalance of trade. One of the most 
fruitful uses of Bonneville power would 
be the development of local decentral- 
ized industries. The speaker commented 
on this point as follows: 


Even considering all the forest products 
industries in the Northwest, we find that 
there is a regional deficiency of nearly 25 
per cent in the value of our manufactures. 
Expressed in terms of jobs for men who 
want them, the Northwest has a deficiency 


of more than 22 per cent. Leather and rub. 
ber products produced here are practically 
negligible in quantity. On a per capita basis, 
we produce less than 8 per cent of the 
chemicals that the average state does. With 
hydroelectric power becoming an increas- 
ingly important factor in modern chemistry, 
there is no reason why we cannot develop 
this field intensively in the Northwest, 

Similarly the introduction of basic metal 
industries would induce various processing 
industries to locate near by. I already have 
been in contact with certain industries which 
are deeply interested in the advantages of 
Columbia river hydroelectric power and 
deep water navigation. A multitude of 
manufactured articles can profitably be 
procured from the natural resources of this 
region. 


O’ course, there is the freight rate 
problem which Dr. Raver said was 
not a new one to him. Finally, he hoped 
that by laying all his cards on the table he 
might win the confidence of the divided 
citizenry which is now threatening the 
success of Bonneville. He assured the 
newly formed public groups that they 
would be given every assistance in get- 
ting started and that he was “not going 
to jump in and take business just be- 
cause it is available.” He paid tribute to 
the excellent records made by such pub- 
lic systems as Tacoma and Eugene. Dr. 
Raver continued: 


As to the private utility companies, I 
have no axe sharpened for any of them. 
The patrons they serve and the investors 
they represent are their own judge and 
jury. By their treatment of their consumers, 
their stockholders, and their employees, they 
shall determine their own future. If, meas- 
ured by a fair yardstick of all legitimate 
costs, they can meet the rates of the pub- 
lic systems, they will survive and continue 
to serve. If not, they will be their own 
executioner. 

As to resale rates of private companies, 
that matter is intimately linked with the 
state regulatory commission. 


As to the issue of public versus pri- 
vate distribution of power, the speaker 
said the question was in the hands of the 
people of the Northwest rather than his 


own. 
—F, X. W. 


BonNEVILLE AT Your Service. Address by 
Dr. Paul J. Raver. Portland, Or. Septem- 
ber 29, 1939. 
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The March of 
Events 


AGA Convention 


M™ than 3,000 delegates from gas util- 
ities throughout the United States as- 
sembled in New York city during the week 
of October 9th at the twenty-first annual 
convention of the American Gas Association, 
which had its headquarters at Hotel Pennsyl- 
vania. The gathering was welcomed by the 
president of the association, Conrad N. 
Lauer, of Philadelphia, and a tour of the in- 
dustrial exhibits at the New York World’s 
Fair followed, with C. E. Paige, president 
of the Brooklyn Union Gas Company and 
— president of the association, acting as 
ost. 

At the first general session of the conven- 
tion on October 10th, Walter C. Beckjord, 
vice president of the Columbia Gas & Elec- 
tric Corporation, was elected president for 
the coming year, and Thomas J. Strickler, 
vice president and general manager of the 
Kansas City Gas Company, was elected first 
vice president. 

Mr. Lauer, in his address as retiring pres- 
ident, called on the gas industry to continue 
its program of expansion, and pointed out the 
advantages enjoyed in this country by free 
enterprises, although warning that foreign 
war conditions will tend to retard progress of 
peace-time pursuits. Allan W. Lundstrum, of 
Ebasco Services, Inc., spoke on the strides 
made in developing gas equipment for sum- 
mer air conditioning. He said recent investi- 
gations disclose that summer air conditioning 
holds unparalleled opportunities for the gas 
industry. 

Louis J. Willien, chief gas engineer of the 
Public Utility Engineering & Service Cor- 
poration, Chicago, stressed the importance of 
gas by-products and said that a material re- 
duction in gas production cost was possible 
only by giving this subject intensive consid- 
eration. He added that the thermal efficiency 
of present methods used for manufacturing 
coal gas and carburetted water gas is so high 
there is little possibility of materially reduc- 
ing gas production costs. The way out lies 
in the adoption not only of improved equip- 
ment but in principles underlying the process, 
such as “cracking” low-grade oils into more 
volatile fuels. 

H. F. Willis, of Chicago, chairman of the 
association’s customer relations committee, 
urged supervisors to cultivate employee 
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friendships, and stated that “the day is gone 
when the captain of industry ruled supreme 
and when every employee asked no questions 
and did just what he was told.” 

In a talk on applications of gas, Frederic 
O. Hess, president of the Selas Company, 
Philadelphia, reviewed interesting innova- 
tions in the use of gas, such as utilization of 
intense gas heat to skin vegetables. F. M. 
Banks, vice president of the Southern Cali- 
fornia Gas Company, Los Angeles, urged the 
industry to become style-conscious and make 
the public consider gas as among the modern 
services of today in new residential construc- 
tion. L. J. P. Leinroth, of the Public Serv- 
ice Electric & Gas Company, Newark, N. J., 
made similar suggestions in view of the 
present definite trend in low-price housing, 
and the relatively large amount that is spent 
on gas and plumbing equipment. 

Likewise, H. Vinton Potter, of the Okla- 
homa Natural Gas Company, Tulsa, deplored 
the tendency of architects to incorporate their 
own pet ideas to the exclusion of sound pro- 
visions for heating and plumbing. 

Frank C. Smith, president and general 
manager of the Houston Natural Gas Com- 
pany, Houston, Tex., urged the natural and 
manufactured gas industry to form a research 
institute as essential to progress and stabili- 
zation of the entire industry. The benefits 
derived from the gas industry’s exhibits at 
the New York World’s Fair were outlined by 
Hugh H. Cuthrell, vice president of the 
Brvoklyn Union Gas Company. 

E. F. Jeffe, vice president of the Consoli- 
dated Edison Company, New York, warned 
the industry that prices of gas appliances must 
be brought down to a level where customers 
can buy them, if there is to be a real recovery 
in the gas business. “We must make it possi- 
ble for even our low-income customers to 
buy these appliances on proper financing 
terms,” said Mr. Jeffe, adding that in most 
instances gas rates are not even compensa- 
tory. 

The American Gas Association is taking 
preliminary steps to guard against such con- 
tingencies of war as can now be anticipated, 
according to a report of the association’s 
managing director, Alexander Forward. He 
told the delegates that any increase in gen- 
eral industrial activities resulting from hos- 
tilities will be quickly reflected in industrial 
gas sales and eventually in domestic gas utili- 
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zation. He suggested that devices for securing 
rompt and adequate rate adjustments may 

e necessary, should material costs continue 
to increase. 

On the same line, Mr. Beckjord, the new- 
ly elected president of the association, sug- 
gested that the competitive price of gas for 
industrial purposes may go up as a result of 
exporting of domestic coal and increase in 
petroleum and other competitive fuel prices. 

George S. Hawley, president of the Bridge- 
-_ Gas Light Company, Bridgeport, Conn., 
and J. A. Brown, Commonwealth & Southern 
Corporation gas engineer, both observed that 
the gas industry is better prepared today than 
in the last war to take care of whatever may 
develop. 

At the general session of the convention on 
October 11th, C. E. Bennett, president of the 
Manufacturers Light & Heat Company, of 
Pittsburgh, spoke on the growing tendency 
towards regulating prices of industrial gas. 
He said that revenues from industrial gas 
have so far made possible low domestic gas 
rates, which have been forced by regulation 
to a level far below a fair return on that par- 
ticular class of business. He added that regu- 
lation of industrial gas rates would compli- 
cate an already difficult problem under such 
circumstances. 

Frank H. Trembly, Jr., of the Philadelphia 
Gas Works Company, urged the industry to 
pay greater attention to commercial and in- 
dustrial gas loads, observing that industrial 
gas sales can be held more effectively against 
competition than any other. Two other offi- 
cials of the Philadelphia Gas Works Com- 
pany, H. W. Reed and H. S. Christman, sug- 
gested that the industry devote more atten- 
tion to nonusers of gas and low-use cus- 
tomers, both of which have been found 
profitable and worthy of further penetration. 

Charles R. Bellamy, of the Columbia Gas 
& Electric Corporation, presented the report 
of the industrial and commercial air-con- 
ditioning committee of the association. Paul 
N. Swaffield, advertising manager of the 
Hood Rubber Co., Inc., warned the gas in- 
dustry against considering advertising as a 
mysterious drug or stimulant, an answer to 
all sales problems, or a crutch for lame 
salesmanship. 

The session started with a breakfast meet- 
ing of the home service directors of approx- 
imately 600 gas companies, presided over by 
Miss Gladys Price, Los Angeles, chairman of 
the home service committee of the associa- 
tion. 

W. G. Vincent, vice president and execu- 
tive engineer of the Pacific Gas and Electric 
Company, San Francisco, told the delegates 
that gas companies have a sound reason for 
depending on oil companies for their natural 
gas supply, despite the feeling that this places 
the gas companies in a precarious position. 

A. F. Rice, manager of the marketing divi- 
sion of the Southern California Gas Com- 


pany, Los Angeles, revealed that gas is now 
used to operate radios, electric clocks, and 
thermostatic controls through the medium 
of gas energized “thermopiles.” 

The afternoon sessions .on October 11th 
were given over to a meeting of the commer. 
cial section of the industry, which was pre- 
sided over by Davis M. DeBard, vice presi- 
dent of Stone & Webster Service Corpora- 
tion, New York. The meeting of the techni- 
cal section also was held in the afternoon. 

On the last day of the convention, James 
F, Pollard, president of the Seattle Gas Com- 
pany, stressed the need for improvement of 
the competitive position of the gas company 
through expansion of its advertising program. 
He told the industry it must repel defeatists 
who say that its $1,500,000 national adver- 
tising campaign cannot be increased at this 
time. 

Before his address, Mr. Pollard received 
the Charles A. Munroe award for having made 
the most outstanding contribution towards 
the advancement of the gas industry in recog- 
nition of his part in establishing the indus- 
try’s national advertising campaign. 

Ralph Leslie Fletcher, vice president and 
engineer of the Providence Gas Company, 
Providence, R. I., was awarded the associa- 
tion’s meritorious service medal, while E. P. 
Hammerschmidt, chief chemist of Texoma 
Natural Gas Company, Fritch, Tex., received 
the Beal medal of the association for con- 
tributing the best technical paper. 


Rate Fight Pushed 


een of legislation designed to re- 
move inequalities in power and interest 
rates at Boulder dam was reported recently 
to be nearing completion at the hands of In- 
terior. Department experts and representatives 
of the contractors. 

Representing more than two years of nego- 
tiations between the 7 Colorado basin states, 
southern California power subscribers, and the 
government, the new substitute bill should be 
ready by the start of the regular session of 
Congress next January, conferees recently 
revealed. 

The measure would be a substitute for the 
Boulder Canyon Project Adjustment Act, 
pending before the House Committee on Irri- 
gation and Reclamation, and a more recent 
Interior Department bill which was under con- 
sideration by the conferees, but which did not 
reach the comniittee. 


TVA Deposed Head Appeals 


HE fight of Dr. Arthur E. Morgan, of 
Yellow Springs, Ohio, deposed chairman 
of the Tennessee Valley Authority, against the 
TVA and board members, Harcourt A. Mor- 
gan and David E. Lilienthal, reached the sixth 
U. S. Circuit Court of Appeals on October 7th. 
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Morgan contended his removal and the 
designation of Harcourt A. Morgan as chair- 
man were void and that he was entitled to $4,- 
583.33 in salary from the date of his ouster. 


Plants Held Adequate 


COMMITTEE of engineers of the utility in- 

dustry, in a meeting at the Edison Elec- 
tric Institute in New York recently, informally 
discussed utility plant expansion and intercon- 
nection plans covering the next two years. 

The group, headed by K. M. Irwin of the 
Philadelphia Electric Company, reached no 
definite conclusions as to the power needs of 
the nation, it was said, but expressed the 
opinion that there was ample installed capacity 
at the present time to handle a substantial pick- 
up in industrial activity. 

The engineers also reviewed the possibilities 
of additional interconnection of utility facili- 
ties in isolated areas where “bottleneck” situa- 
tions might occur. It was estimated by the 
group that the larger utility systems through- 
out the nation would install an additional 1,- 
090,000 kilowatts of generating capacity by the 
end of 1939. 

This total, together with other additions by 
smaller companies, would bring the increase in 
installed generating capacity throughout the 


industry this year to 1,250,000 kilowatts. At 
the beginning of 1939 it was officially estimated. 
that 1,250,000 kilowatts would be added to 
present plant capacity during the year. 


To Lift Power Takings 


| sere pet November Ist, the Ontario gov- 
ernment will take the full 260,000 horse- 
power of 25-cycle current provided under its 
contract with Gatineau Power Company. The 
company will receive the full $12.50 per horse- 
power on 33,000 horsepower of immediate 
stand-by for which the Ontario government 
formerly paid $10 per horsepower, and also 
$12.50 for 27,000 horsepower of general re- 
serve for which the company received $1.75. 
In addition to the added requirements of the 
Ontario Hydro-Electric Power Commission 
through the natural increase in demand, a 
further increase was looked for at Ottawa as 
industry expands its production for war needs. 
Gatineau Power Company is in a position 
to supply still more power to Ontario, it was 
said, and in addition the provincial government 
has contracts with Beauharnois Power Cor- 
poration and MacLaren-Quebec Power Com- 
pany. The Ontario commission also has a 
development on the Ottawa river from which 
about 40,000 horsepower can be obtained. 


Arkansas 


Proposed Extension Attacked 


A sult, seeking to enjoin the city of Para- 
gould from building an electric service 
line to the Center Hill community, four miles 
west of the city, was filed in chancery court re- 
cently by William F. Kirsch, representing the 
Arkansas Utilities Company, which bought the 
line of the Arkansas-Missouri Power Com- 
pany in the Center Hill community a short 
time ago. 

The suit said that the Arkansas Utilities 


Company is serving the section under a per- 
mit and certificate of convenience and neces- 
sity issued by the state department of public 
utilities and that the city of Paragould does 
not have such a permit, as is required by law. 
The suit set out that the property of the Ar- 
kansas Utilities Company in the Center Hill 
community would be damaged by the exten- 
sion of another line. 

Seventy-eight persons signed a petition ask- 
ing that the municipal light plant serve the sec- 
tion with electricity. 


California 


Hetch Hetchy Appeal 


F Sagesosois General Frank Murphy at Wash- 

ington, D. C., recently advised the United 
States Attorney in San Francisco that the gov- 
ernment would not seek a rehearing in the 
Federal circuit court of appeals in the Hetch 
Hetchy Case. Instead it will go directly to the 
U.S. Supreme Court. 

The circuit court on September 14th dis- 
solved an injunction issued by District Judge 
Roche, restraining the city from selling $2,- 
000,000 worth of city-produced power of the 
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Hetch Hetchy plant to the Pacific Gas and 
Electric Company. 

The district court had held that sale of 
power to the company was a violation of the 
Raker Act. That finding was reversed by the 
circuit court, which held that the power com- 
pany was acting under an agency contract and 
the transaction was not a sale. 


* Rate Schedule Announced 


A 


NEw rate schedule effective October 15th 
to customers of the San Diego Consoli- 
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dated Gas & Electric Company was announced 
recently by the state railroad commission. The 
schedule was prepared for a $230,000 annual 
reduction announced a short time before by 
the commission. All electric customers using 
12 kilowatt hours a month will participate in 
the cut. The reduction in electric rates ranges 
from 3.6 to 6 per cent. 

The gas reduction will become effective 
after the first 2,500 cubic feet and range from 
3.8 to 18 per cent. The average reduction will 
be 5.4 per cent. The cut for houses using gas 
furnaces will be 8.9 per cent. 


Bus Plan Goes to Vote 


je Los Angeles city council recently de- 
cided to submit to the voters at a special 


election December 12th the initiative petition 
calling for a vote on establishing a municipally 
owned bus system. 

Before determining this matter, the counci] 
turned down a proposal by Councilman Parley 
P. Christensen that the election be held on 
November 7th, at the time of the special state 
election on the 30-Thursday amendment. 

The December 12th date was proposed ina 
report by the legislative committee. Council- 
man Roy Hampton, chairman of the commit- 
tee, said he was not at all satisfied with the 
character of the proposal or the men who will 
have charge of the management if the matter 
carries. He indicated that the committee would 
have an alternative proposal to submit before 
the election, one in which the inconsistencies of 
which he complained have been eliminated. 


Colorado 


Reduced Rates Announced 


| pea and power rates will be reduced ap- 
proximately 10 per cent when the munici- 
pal light plant under construction at La Junta 
is completed early next year, according to a 
schedule adopted recently by the city council. 

The schedule is based on a sliding scale, with 


rates varying from 10 cents to 2 cents per 
kilowatt hour. 

Municipal Utilities Engineer W. S. Good- 
hue said average residential consumption is 80 
kilowatt hours per month. Under the munici- 
pal scale, the charge will be $3.60 for this 
amount, compared to $4.10, the present rate, 
Goodhue said. 


Florida 


Water Firm Value Set 


T= board of engineering arbiters, ap- 
pointed jointly by the city of Miami and 
the Florida Power & Light Company to de- 
termine a fair valuation for the Miami Water 
Company, recently made its final report with 
two of the 3-man board holding the water 
company as of August Ist last worth $5,400,- 
000, or considerably more than the previous 
“compromise” figure of $5,250,000 submitted 


late last month by the board of engineers. 

The report was signed by Malcolm Pirnie, 
engineer for the power company, and L, R. 
Howson, the arbiter and chairman of the 
board, but was not concurred in by Carl F. 
Lambert, the city’s representative, who figured 
the property was worth $4,114,000. 

The city commission took the matter under 
advisement, although it was said to have been 
plainly indicated that they were far from satis- 
fied with the result. 


Indiana 


Gas Rate Attacked 


A PETITION asking an investigation and re- 
duction of rates charged by the Indiana 
Gas Utilities for artificial gas in the city of 
Terre Haute was filed recently with the state 
public service commission at its office in In- 
dianapolis. 

The petition, signed by approximately 300 
gas consumers in Terre Haute, charged that 
existing rates are “excessive, exorbitant, and 
discriminatory,” and pointed out that the 


OCT. 26, 1939 


charges made for manufactured gas were not 
warranted by fuel and other costs of manu- 
facture. 

The petitioners asked that the public service 
commission conduct an investigation of the 
utility’s charges and expenses and order a re- 
duction in the rate schedule. Signers of the pe- 
tition have contended for a long time that 
natural gas, available by means of a pipe line 
which extends through the community, could 
be supplied consumers at rates below those be- 
ing paid for artificial gas. 
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Tax Pleas Denied 


Bons Iowa tax commission recently an- 
nounced it had denied the petitions of 9 of 
10 Iowa utility companies protesting property 
valuation boosts. The tenth petition, that of 
the Interstate Power Company, of Dubuque, 
had not been acted upon, the tax commission 


said. 
The tax board raised the utility tax base for 


1940 for all Iowa power and utility companies 
a total of $18,000,000. It estimated that this 
boost would raise the utilities’ tax bill for next 
year about $500,000 

Two of the protesting companies recently 
overruled were REA cooperatives. The com- 
panies have the alternative of accepting the 
assessments or appealing to district court 
within twenty days from receipt of notice of 
the tax commission’s action. 


Kentucky 


Survey for Utility Change 


HE American Water Works & Electric 

Company, Inc., one of the largest private 
water utility companies in the country, has 
been selected by a special committee of leading 
citizens of Louisville to take over the super- 
vision and management of Louisville’s mu- 
nicipally owned waterworks, it was disclosed 
recently. 

Appointed several months ago by Mayor 
Joseph D. Scholtz of Louisville to make a 
thorough study of the municipal water system, 
the committee reported last month to the 
mayor that the city was not obtaining a proper 
return from the water system and that “ex- 
cessive operating expenses and an unbalanced 
rate schedule” were responsible. 

American Water Works & Electric, in the 
course of the committee’s investigation, was in- 
vited to make a preliminary study of the mu- 
nicipal waterworks, known as the Louisville 
Water Company, and found that “very sub- 
stantial savings could be effected” in the oper- 
ation of the system under private management. 

The committee’s report to Mayor Scholtz 
reviewed in detail the history of the water 
property and gave the result of a study of the 


tax situation in Louisville as related to the 
rate of return on the water system accruing 
to the city. The waterworks system was found 
to have a “conservative valuation” of at least 
$20,000,000 in excess of the $250,000 net bonded 
indebtedness outstanding against it. 

The report asserted that it was only reason- 
able that Louisville should receive a 5 to 6 
per cent return from its water company, “that 
is, $1,000,000 to $1,200,000, instead of the pres- 
ent 23 per cent return, or $510,000 per annum.” 

The report pointed out that the method of 
selecting personnel “has not resulted in the 
selection of either a president or board mem- 
bers experienced in operating water companies. 
The president and the board are changed with 
each change in political complexion of the city 
administration and thus the experience they 
have gained is lost to the water company. This 
is a fault which can only be cured by evolving 
some method of obtaining a competent career 
man adequately paid as president of the water 
company. The board of waterworks has had 
practically unlimited funds at its disposal and 
has not been required to show reasonable earn- 
ings on a fair value of the property.” The re- 
poi . concluded that “no business could be oper- 
ated efficiently under such a system.” 


Massachusetts 


Seek to Stall Gas Rates 


pec that members of the state public 
utilities commission have been acting in 
the interests of large corporations rather than 
the welfare of working men and women were 
hurled recently as members of the Boston city 
council assailed the recent gas rate increases 
allowed the Boston Consolidated Gas Com- 
pany. 

Mayor Tobin, who was in conference most 
of October 2nd with Corporation Counsel 
Henry Parkman, Jr., and Assistant Corpora- 
tion Counsel Lewis H. Weinstein, concerning 
the various legal phases of the commission’s 
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decision authorizing the new gas rates, an- 
nounced he and the two law department mem- 
bers were searching for a loophole which 
would enable the city to carry its fight to the 
State supreme court. 

A barrage of orders, calling upon the com- 
mission to rescind its decision, urging Gover- 
nor Saltonstall to force the commissioners to 
change their stand, and requesting Mayor 
Tobin to use every resource at his command to 
battle the higher rates, was passed by the city 
council. 

Another measure, introduced by Councillors 
William J. Galvin and Francis W. Irwin, asked 
the mayor to sponsor legislation providing that 
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members of the commission be elected by a 
vote of the people. . : 
Mayor Tobin, who made an intensive study 


of the gas rate decision, pointed out that any 
appeal by the city to the supreme court must 
be on a question of law. 


M ichigan 


Gas Charter Vote Asked 


UBMISSION to Detroit voters at the Novem- 

ber 7th election of proposed charter 
amendments that would force the Michigan 
Consolidated Gas Company to pay the city a 
rental fee of $100,000 a month for the use of 
city streets and alleys and that would fix a 
maximum consumers’ rate in case the city 
grants the gas company a franchise, was asked 
in a petition filed recently with the city council 
by the Natural Gas Users, Inc., an organiza- 
tion interested in bringing Michigan natural 
gas to Detroit . 

Under the first proposed amendment, the 
gas company would begin paying the $100,000- 
a-month rental fee to the city, if and when 
the proposed amendment is adopted by the 
voters, and would continue paying this fee un- 
til it obtains a franchise. 

Under the second proposed amendment, any 
franchise that might be granted to the gas 
company by the city would have to contain a 
provision that the maximum charge to con- 
sumers for natural gas service would be 65 
cents per thousand cubic feet. 

Bland A. Pugh, attorney for the organiza- 
tion, said that the gas company is now charg- 
ing Detroit customers a maximum rate of $1.59 
per thousand cubic feet, whereas the average 
rate charged by natural gas distributing com- 
panies throughout the country is only 58 cents 
per thousand cubic feet. 

Several years ago the council enacted ordi- 
nances charging rental fees for the use of city 
streets and alleys against all private utilities 


operating in Detroit, but the fees never were 
collected. 

The city council, on recommendation of 
James H. Lee, special assistant corporation 
counsel, has refused to place the two proposed 
amendments on the November 7th ballot. A 
protest has been filed by the Natural Gas 
Users, Inc. Lee said both ballots would be 
held invalid, as there is no practical way of 
collecting a rental fee. 

Indicating the state public service commis- 
sion believes domestic gas rates charged De- 
troit householders for cooking and water heat- 
ing are too high, John J. O’Hara, commission 
chairman, recently asked John W. Batten, gen- 
eral manager of the Michigan Consolidated 
Gas Company, why domestic rates were not 
reduced when natural gas was brought to De- 
troit in 1936. 

O’Hara said the commission planned to dis- 
cuss with the Federal Power Commission the 
contract under which the Detroit company 
buys its gas from the Panhandle Eastern Pipe 
Line Company. 

Batten had testified the company pays the 
pipe-line company about 40 cents per thousand 
cubic feet for gas used in house heating and 
retails such gas for about 65 cents. The com- 
pany pays about 35 cents for gas used in cook- 
ing and water heating and charges the con- 
sumer about $1.50, he said. Batten explained 
the pipe-line company charges more for house- 
heating gas because that type of gas increases 
its winter peak load. The company retails it 
for less, however, because it is “a more com- 
petitive field.” 


Nebraska 


One Hydro Director Suggested 


HE advisory committee of Nebraska’s 
three major hydroelectric districts voted 
recently to recommend to their boards of di- 
rectors immediate establishment of a chief 
operating manager to codrdinate for the three 
- pene rates, power sales, and dispatch of 
oa 
The advisory committee, composed of the 
major officers and general managers of the 
three districts, in a resolution directed to their 
boards, urged the plan because “efficient and 
economical operation of the districts and the 
conservation of water for irrigation makes it 
necessary to provide for codrdination between 


the three hydroelectric districts.” Directors of 
all three districts subsequently approved the 


an. 

The plan would provide for formation of an 
executive committee composed of the three 
general managers of the districts, George E. 


pst of Central Nebraska, Harold 
ramer of the Loup, and Gerald Gentleman 
of Platte Valley. The chief operating manager, 
with such staff as he deems necessary, would 
be selected by the executive committee subject 
to the approval of the representative boards. 

K. Sewell Wingfield, chief Nebraska proj- 
ects engineer for the PWA, has been men- 
tioned as a possible appointee to the operating 
managership. 
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A development which may have some effect 
on Nebraska’s 6-year-old power battle was 
completed on October 2nd with the signing by 
Nebraska Power Company, of Omaha, of a 
contract to purchase power from Nebraska’s 
federally financed hydroelectric system. The 
contract was with the Loup River Public 
Power District of Columbus, but in effect in- 
cluded the other two units in the hydro system, 
Central Nebraska Public Power and Irrigation 
District (Tri-County) of Hastings, and Platte 
Valley Public Power and Irrigation District 
(Sutherland), of North Platte. 

The contract, when fully effective, means 
Nebraska Power will purchase from 40 to 50 
per cent of its requirements from the hydros. 


Voters Approve Deal 


Ts first purchase of a private utility by 
a Nebraska public power district was ap- 
proved on September 26th by a 1,685 to 633 
vote to grant a 25-year franchise to the Con- 


sumers Power District, product of the Loup 
River Public Power District. 

Meanwhile, directors of the Loup, Tri- 
County, and Platte districts met at Kearney to 
discuss methods of unifying operations on a 
statewide basis. Clark Foreman, chief of the 
Public Works Administration power division, 
and A. O. Griest, representative of the Recon- 
struction Finance Corporation, attended. 

The election ratified a plan of the Loup dis- 
trict’s directors, five of whom are directors of 
the new Consumers district, to purchase the 
Columbus division of the Northwestern Public 
Service Company for $1,209,000. 

This purchase was part of the original 
“Myers deal” to buy all private utilities in the 
state. It was negotiated with the Middle West 
Utilities Corporation of Chicago, owners of 
the operating company, by Guy C. Myers of 
New York, fiscal agent for the hydroelectric 
concerns. He will receive a commission of 23 
per cent, or about $30,000, payable monthly 
over five years. 


Ohio 


City Light Rate Rejected 


M a letter delivered on October 5th to Mayor 


Harold H. Burton and the clerk of the city 
council, the Cleveland Electric Illuminating 
Company formally notified the city it would 
not accept the ordinance passed by the council 
September 18th, cutting the annual electric rate 
in Cleveland by a total of approximately $1,- 


The letter was signed by Eben G. Crawford, 
CEI president, and delivered by Ben Ling, as- 
sistant to Crawford. It said the company 


would appeal the new rate to the state public 
utilities commission and pending its decision 
would elect to charge the old rate. If the 
utilities commission rules against the com- 
pany, it was said the difference between the 
old and the new rate would have to be re- 
funded. 

The statement by the company was not a sur- 
prise, since Crawford had told the city before 
the ordinance was passed that the CEI would 
accept no rate reduction in view of the pos- 
sibility that the European war would increase 
the cost of producing electricity. 


Oklahoma 


Injunction Asked 


Coa Phillips, checkmated repeatedly 
in his efforts to block construction of the 
$54,000,000 Denison (Red river) dam, asked 
the U. S. Supreme Court on September 27th to 
enjoin the Federal government from carrying 
out further work on the flood control-hydro- 
electric project. The court on October 9th 
ordered the Secretary of War to show cause 
why the governor’s petition for relief should 
not be granted. 

A petition, prepared by Mac Q. Williamson, 
Oklahoma attorney general, and by two special 
attorneys, contended Oklahoma had never 
given its consent to construction of the project 
and that if the Federal government proceeded, 
state’s rights would be violated. The petition 
was directed against War Secretary Wood- 
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ring, who previously had rejected the gover- 
nor’s protests. 

Woodring had informed Governor Phillips 
that the state and other affected interests 
would be compensated adequately for losses 
caused by construction of the reservoir. The 
governor contended Congress should have 
made arrangements in advance to reimburse 
those who would suffer damages. 

President Roosevelt, in a recent letter to 
Governor Phillips, also said the state and pri- 
vate property owners would receive “adequate 
compensation for the property taken,” but did 
not go into details. He stated: 

“In view of the directive of Congress in 
this ‘matter and the protection of the state and 
individuals provided by the Federal Constitu- 
tion, I feel that there is no justification for in- 
terfering with the prosecution of this project.” 
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Oregon 


Utility Votes Sought 


gore of both the proposed Benton county 
and Portland people’s utility districts were 
reported recently to be urging the state hydro- 
electric commission to complete its reports on 
the feasibility of the projects before next May 
so that elections, if ordered, may be held in 
conjunction with the primary election. 

Hearing on the petition for creation of the 
Benton county district was held at Philomath 
late last month. The Portland hearing was 
also held last month. 

C. E. Stricklin, secretary of the commission, 
said petitions asking for the organization of 
other people’s utility projects were now in 
circulation. 

The district sponsors said considerable 
money could be saved by holding the special 
elections at the same time as the primary elec- 
tion. 


PGE Awaits Power 


— General Electric Company will be 
ready to connect with Bonneville power 
just as soon as the Bonneville lines are ready, 


and savings from the. purchase of that power 
will be passed on to Portland consumers, 
Franklin T. Griffith, president, said recently in 
a letter to Commissioner W. A. Bowes. 

Mr. Bowes asked Mr. Griffith what his com- 
pany was doing to connect with Bonneville 
power and what action was being taken under 
permits which the city granted for additional 
transmission lines, one for 11,000 volts and one 
for 57,000 volts. He also asked Mr. Griffith 
whether the work would be completed by the 
time Bonneville power becomes available. 

Mr. Griffith said the construction would be 
ready for the arrival of the Bonneville power, 
but the whole plan is contingent on a contract 
from the Bonneville administration for the 
sale of the power to the company. Just as soon 
as the company gets the power, rate reductions 
will be put into effect to give the consumers 
the benefit of savings in the low cost power, 
he said. 

Connections with the Bonneville line will be 
made at St. Johns. Mr. Griffith reported that 
the construction work for the transmission 
lines of his company is well under way and 
that the program is scheduled for completion 
by November 15th. 


Pennsylvania 


Franchise Tax Upheld 


HE state supreme court last month upheld 

the constitutionality of the 5 mill out-of- 
state-franchise tax act and reversed a ruling 
of Judge William M. Hargest, of Harrisburg, 
who had declared unconstitutional the act 
whereby the state hoped to collect about $7,- 
000,000 a year. 

Chief Justice John W. Kephart read from 
the bench the decision in the corporation tax 
case which was rendered in the court action 
brought by the Columbia Gas & Electric Com- 
pany. In upholding the tax, which was en- 
acted in 1935, the high court ordered the rec- 
ord of the case returned to the department of 
revenue for settlement of the tax claims 
against the Columbia Gas & Electric Company. 

While upholding the act, the court ruled that 


its provisions would apply only to business 
conducted by the gas company inside the state 
and exclude out-of-state operations. A state 
representative estimated that exclusion of out- 
of-state business would mean a loss of only 
$250,000 in revenue to the commonwealth. 

The 15-page decision written by Justice Kep- 
hart declared that the tax was not an “imposi- 
tion or unjust burden” on the Columbia Com- 
pany, and that it was the duty of the “court 
to construe the act so as to cause the statute’s 
application to be both constitutional and fair.” 

The Columbia Gas & Electric Company had 
challenged the constitutionality of the fran- 
chise tax on “foreign” organizations operating 
in Pennsylvania. Judge Hargest ruled that the 
tax had discriminated against out-of-state cor- 
porations in favor of the domestic corpora- 
tions. 


Rhode Island 


Utilities Reduce Rates 


NEW schedule of domestic electric rates 
which will bring savings to customers 
using less than 300 kilowatt hours a month, 
but which will result in increased costs for 


those using electricity in excess of that 
amount, was announced recently by the Nar- 
ragansett Electric Company. : 

The Blackstone Valley Gas & Electric 
Company also announced a revised domestic 
rate schedule. The new rates were filed with 
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the state public utility administrator and be- 
came effective October Ist. 

The Narragansett Company estimated the 
new rates would afford an annual saving of 
$500,000 for its customers, while the Black- 
stone Valley Company said the saving its rates 
would bring would be about $85,000 a year. 
The new schedules were said to be in line with 
rates proposed by Frederick A. Young, state 
public utility consultant, who conducted a sur- 
vey of utility properties in Rhode Island last 
ear. 

. Mr. Young’s recommendations, with subse- 
quent slight changes, would have gone into 
effect on October Ist last year, under orders 
issued by Michael DeCiantis, former chief of 


the division of public utilities, but a postpone- 
ment was granted because of hurricane losses 
suffered by the utilities. 

The new Narragansett Company rates in- 
crease the cost of all electricity used in excess 
of 200 kilowatt hours from 2 cents to 24 cents 
a kilowatt hour. Savings for small users of 
electricity will range from 12 cents a month 
for those consuming 25 kilowatt hours to 54 
cents for those using 75 kilowatt hours. From 
100 to 200 kilowatt hours a month, the saving 
is 50 cents, but above 200 kilowatt hours the 
saving diminishes until at 300 kilowatt hours 
the new and old rates give the same charge, 
$10.50. All residential customers of both com- 
panies are affected in the entire area served. 


Tennessee 


TVA Proposals Rejected 


bie resolutions pertaining to the purchase 
of TVA electric properties in Jefferson 
county were rejected recently. 

Magistrates refused to approve a resolution 
to authorize the TVA committee to go ahead 
with TVA negotiations, and another resolution 


which sought to have TVA properties sold on 
the codperative basis was also turned down. 
Alfred Swann of the TVA committee re- 
ported the authority asked $282,000 for the en- 
tire system in Jefferson county. 

L. L. Hicks of Jefferson City then took the 
floor and declared, “TVA wanted it [power 
system], now let ’em keep it.” 


Texas 


Brazos Loan Likely 


rr A. Norris, general manager of the 
Brazos River Conservation and Reclama- 
tion District, recently said he was optimistic 
over an application for a $11,500,000 loan from 
the Reconstruction Finance Corporation for 
Brazos river power development. At a meet- 
ing in Washington with Senator Morris Shep- 
pard of Texas, Norris said: 

“There is a definite shortage of power in 
that area now. The power demand in Texas 
has been growing rapidly and will continue 
to grow enough in the next two years to ab- 
sorb all the power output of the dams on both 
the Brazos and the Colorado rivers.” 

John D. McCall, general counsel for the dis- 


trict, said the potential power market along 
the Brazos watershed would constitute ade- 
quate security for the loan. 

The proposed $11,500,000 loan would pro- 
vide for a $4,200,000 dam at De Cordova Bend 
near Granbury. Other items, Norris said, 
would include purchase of power generating 
equipment for Possum Kingdom dam, under 
construction near Mineral Wells, $620,000 ; and 
construction of transmission lines connecting 
the Possum Kingdom dam and De Cordova 
Bend, $1,000,000. 

The loan also would provide a reserve of 
$2,400,000 for codperation with Federal or 
state government in flood control, and a $1,- 
000,000 reserve for contingencies, it was re- 
ported. 


Utah 


Power Ordinance Passed 


F@ the third time in two years Ogden citi- 
zens will be called upon to vote on the 
question of a municipal light and power plant 
as a result of action taken late last month by 
the city commission in passing an ordinance 
involving a $3,500,000 revenue bond issue. 


583 


Twice before the power plant proposal has 
been rejected by the voters at special elections 
—August 8th and September 29th, 1938. In 
the first instance it was proposed to build a 
$2,490,000 plant with issuance of $2,600,000 in 
revenue bonds, while at the last election the 
proposal was for a $3,000,000 plant, involving 
a $1,650,000 bond issue and a prospective Pub- 
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lic Works Administration grant of $1,350,000. 

The new move, not based on Federal aid, 
will place the question on the ballot at the 
regular election, November 7th. It proposes 
that if the bond issue is approved, the city com- 
mission be given full authority to work out 
costs and type of power plant without further 
referring the matter to the voters. 

The proposed ordinance provides for pur- 
chase of the existing private power system if 
possible and for construction of a steam 
generating plant of three units with a total 
capacity of 13,000 kilowatts, together with an 
underground electric distribution system and 
street lighting unit. 


Commission Grants Time 


a time to complete reports: was 
granted recently by the state public sery. 
ice commission to the Telluride Power Com- 
pany and the Utah Power & Light Company, 
The Telluride Company, which was to have 
submitted an inventory of all physical property 
on October Ist, was allowed until April | 
1940, to file the report. 

The Utah Power & Light Company, ordered 
to submit its study of depreciation of all prop- 
erties and reclassification of all accounts under 
specifications outlined by the NARUC, was 
allowed until December 31st. 


Washington 


Seeks Dam Appropriation 


ie City Light will seek a $250,000 ap- 
propriation to build Ross dam to an eleva- 
tion of 1,380 feet, Lighting Superintendent E. 
R. Hoffman told the municipal board of public 
works recently. 

The Public Works Administration will be 
asked to put up 45 per cent of this figure, with 
the remainder coming from City Light reve- 
nues, Hoffman said. 


The city already had plans under way and 
approved by the Federal Power Commission 
to build the dam to 1,350 feet, and was to 
apply to the PWA for amendment of the pres- 
ent contract to include the additional funds 
needed for the extra construction. 

When the dam is built to 1,380 feet, the city 
will have a reservoir behind the dam of 100,- 
000 acre-feet. The lake formed by Diablo dam 
is 60,000 acre-feet. Eventually, the structure 
will rise to 1,515-foot elevation. 


Wisconsin 


Attack Kills PSC Change 


HE long campaign fought by the adminis- 

tration to reorganize the state public serv- 
ice commission ended in disaster on October 
4th with the assembly the deciding factor. 
During the 3-hour debate a Republican foe of 
the bill, Assemblyman Alfred Ludvigsen, of 
Hartland, declared: 

“Governor Heil hasn’t read the bill, and if 
he did, he wouldn’t know what was in it.” 

The house then voted, 51 to 45, against con- 
curring in the senate-approved measure. Pro- 
gressives also blasted the plan to replace the 
present 3-man commission with a single $10,- 
000 a year director, but it was Ludvigsen who 
launched the major assaults. The brunt of his 
attack was hurled against George C. Mathews, 
Federal Securities and Exchange Commis- 
sioner, whom, it was said, Heil wanted for 
the Wisconsin directorship. 

After the proposal to reorganize the 3-man 
commission was defeated for a third time, 
Governor Heil immediately selected his ap- 
pointees to take their places on the state com- 
mission. Assemblyman Reuben W. Peterson, 
of Berlin, Republican floor leader in the lower 
house, and Wildon F. Whitney, Madison busi- 
ness man, won senate confirmation. 

Whitney was named for the term ending in 
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March, 1941, and Peterson was given the term 
ending in March, 1945. There was a vacancy 
caused by the resignation of R. F. Green, who 
was named to the state employment relations 
board by Heil earlier in the year, and the term 
of Fred S. Hunt, Milwaukee, expired although 
he continued serving at the pleasure of the 
governor, 


Utility Users’ Tax Urged 


TAX of 2 cents a month on each utility 
customer in Wisconsin would raise sufh- 
cient revenue to build and maintain a 50,000- 
watt clear channel radio station for the state, 
according to Professor Edward Bennett of the 
University of Wisconsin College of Engineer- 
ing. 

The cost of maintaining and operating a 
clear channel, all-time communication highway 
for a state-owned radio station is startlingly 
small when compared to the cost of maintain- 
ing the transportation highways of the state, 
Bennett said. 

Pointing out that the suggested 2-cent tax 
would place the burden on the potential users 
of the station, Bennett explained that each 
month utility customers pay 20 cents for elec- 
tricity to operate their radios and approxi- 
mately $2.25 for gasoline tax. 
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State Lacks Power over Interstate Gas System 


B ie: power conferred upon the Fed- 
eral Power Commission by Con- 
gress to regulate interstate natural gas 
companies, according to a Federal court 
decision, is paramount and excludes a 
state commission from the exercise of 
regulatory powers over the company’s 
business. This is true even though some 
gas from the interstate system is sold 
in the state of origin. 

This ruling was made in a case where 
a natural gas company asked for a de- 
claratory judgment that the company’s 
business in the state of Kentucky was 
immune from certain regulations threat- 
ened by the state commission. The court 
said : 

The record shows that the business of the 
complainant is a closely integrated transpor- 
tation system which is fundamentally and 
been songs interstate in character from 
eginning to end. In structure and opera- 
tion, such continuity exists throughout the 
system that regulation at one point or con- 
trol of a single activity would necessarily 
affect the whole structure. The sale and 
delivery of gas at wholesale from the in- 
terstate pipe line to local distributing com- 
panies is an integral part of the major 
enterprise, commerce between the states. 
Under such circumstances, regulation in 
the public interest is national rather than 
local, demanding a standard of uniformity 


e 


unattainable except through a single para- 
mount authority. 


Moreover, it was held, assessments 
against the company for the maintenance 
of the state commission are unenforce- 
able, since the exercise of regulatory and 
supervisory functions in respect to the 
company’s business are not within the 
constitutional power of the state com- 
mission. 

The court added, however, that its 
conclusions had no reference to the 
plenary power of the state commission 
to regulate the distribution of gas by 
local distributing companies which pur- 
chase their supply at wholesale from 
the company, nor to the power of the 
commission to require the company to 
disclose to the commission all informa- 
tion appropriate to any inquiry as to the 
relations between the company and its 
various wholesale customers, bearing 
upon the absence of arm’s length bar- 
gaining or other facts and circumstances 
proner to be considered by the state 
commission in fixing reasonable rates 
governing local distribution. Kentucky 
Natural Gas Corp. v. Public Service 
Commission of Kentucky et al. 28 F. 
Supp. 509. 


Foreign Exchange Telephone Service 


fe Bell Telephone Company of 
4 Pennsylvania was permitted to re- 
vise its rates and regulations applicable 
to foreign exchange service. The major 
reasons advanced by the company for 
the proposed changes were (1) correc- 
tion of inequalities in rates, (2) preven- 
tion as far as possible of unnecessary 
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duplication of plant, (3) restriction of 
growth of foreign exchange service, (4) 
more satisfactory line fill with existing 
facilities, and (5) an increase in scope 
of local service to subscribers in Phila- 
delphia, Pittsburgh, and adjacent ex- 
changes. 

The major changes affecting foreign 
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exchange subscribers, as stated by the 
commission, are: 


1. The elimination of flat rate foreign 
exchange service in the Philadelphia and 
Pittsburgh areas. Foreign exchange serv- 
ice in these areas, under the proposed 
tariffs, is restricted to individual line mes- 
sage rate service. 

2. The elimination of party line foreign 
exchange service, except multiparty line 
service, in all other exchanges throughout 
respondent’s territory. Multiparty line 
service is available only when the subscriber 
is located beyond his local base rate area 
boundary and may be served by a multi- 
party line serving subscribers in close 
proximity. 

3. The respondent discontinues the pres- 
ent method of computing foreign exchange 
mileage charge on a route-of-wire basis. 
Proposed tariffs provide that mileage shall 
be computed on an air-line basis. 

4. Monthly mileage charges are increased 
on individual lines and branch exchange 
trunks to $1.124 per quarter mile; minimum 
charge $2.50. On multiparty lines the rate 
is increased to 50 cents per quarter mile; 
$1 minimum. 

5. Proposed tariffs provide that when the 
local and foreign exchanges of a subscriber 
are adjacent and the listings of each ex- 
change are covered by separate alphabetical 
lists, a foreign exchange subscriber who 
does not have a local service listing, but 
desires a foreign exchange listing, must 


have such listing placed in the alphabetical 
lists of both local and foreign exchanges, 
and no extra charge is made for the addi- 
tional listing. Present effective tariffs permit 
a listing in the foreign exchange lists with- 
out the necessity of a local service listing, 
The latter listing is presently available, 
however, at a monthly rate of 25 cents. 


The commission definitely subscribed 
to the proposal to place all foreign ex- 
change mileage on an air-line basis. This 
method, said the commission, would re- 
move discrimination and result in fur- 
nishing all subscribers identical services 
at identical rates. 

The commission declared that it was 
idle to say that the company voluntarily 
initiated foreign exchange service as 
constituted, fostered it for many years, 
and now desired to restrict its growth. 
The fact remained that, irrespective of 
how the service came into being, it was 
the duty of the commission to level off 
any inequalities even on its own motion 
because other subscribers contribute to 
the cost of excess service given to any 
particular group. Pennsylvania Public 
Utility Commission v. The Bell Tele- 
phone Co. of Pennsylvania (Complaint 
Docket No. 12489). 


Partnership Operating Electric Plant Held to be Electric 
Corporation under Statute 


HE New York Public Service Law 

defines an “electric corporation” as 
including every corporation, partner- 
ship, and person owning, operating, or 
managing any electric plant, except 
where electricity is generated or distrib- 
uted by the producer solely on or through 
private property for railway purposes or 
for its own use or the use of its tenants 
and not for sale to others. Under this 
statute the commission held that a part- 
nership operating an electric plant was 
an electric corporation as defined by the 
law. The firm generated electricity, 
transmitted it over lines running across 
public highways, and served electricity 
to nineteen consumers who owned their 
own property and who were not tenants 
of the firm. 


The partnership had formerly fur- 
nished electric service under franchises 
in several towns, but a few years ago 
had sold to a public utility corporation 
all of its property except its generating 
station, switchboards, and appliances 
located in the power house, and poles, 
wires, and other apparatus within a 
radius of 800 feet of the power house 
used by the partnership for supplying 
electric current to houses located on its 
own farm. 

The firm was serving thirty consum- 
ers, three of whom were on its own 
property, eight of whom were on the 
individual property of the partners, and 
nineteen of whom were located on prop- 
erty owned by individual consumers. 
The balance of its output was sold to the 
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New York State Electric & Gas Cor- 
poration direct from the switchboard. 
An interesting side line in this case, 
said Commissioner Van Namee, was de- 
veloped when the superintendent was 
questioned as to rates charged to private 
consumers. He testified that the rates 


7 


Ordinance Prohibiting One-man Cars Necessitates 
Temporary Fare Increase 


UTHORITY was granted by the Cali- 
fornia commission to increase 
fares of the Los Angeles Railway Cor- 
poration, pending further investigation, 
because of increased expenses imposed 
upon the company by the enactment of 
a city ordinance requiring the company 
to employ two men on every street car 
operated within the city. 

The commission held that when a 
street railway company is in a serious 
financial condition and needs immediate 
relief, if it is to continue to provide the 
service to which the public is reasonably 
entitled and still earn sufficient to pay 
at least its current obligations, it should 
be permitted to effect temporary rate 
increases pending a comprehensive 


ranged from 1 cent a kilowatt upward 
to a consumer who paid 9.3 cents per 
kilowatt. He testified that those consum- 
ers paying the higher rates were classi- 
fied by the company as “poor pay.” Re 
George Juengst & Sons (Case No. 
9823). 


study of the company’s rate structure. 

The company was not seeking a rea- 
sonable return on its investment in this 
emergency proceeding but merely de- 
sired to meet the added cost of opera- 
tion imposed by reason of the adoption 
of the ordinance. Previously the com- 
pany had provided approximately 50 
per cent of its service by the use of one- 
man cars. 

The state commission said that the 
cash balance of the company must be 
maintained at a level sufficient to insure 
continued normal operations and in addi- 
tion to provide a cushion to meet unpre- 
dictable emergencies. Re Los Angeles 
Railway Corp. (Decision No. 32240, 
Application No. 22792). 


7 


Physician Granted Refund When Business Telephone 
Rates Charged at Residence 


New York court awarded to a 
physician the difference between 
residential rates and business rates col- 
lected by a telephone company for serv- 
ice at the physician’s office in his resi- 
dence. Residence rates under a tariff 
filed by the company would apply in the 
office of a physician when such office is 
located in the subscriber’s residence and 
the office is not a part of an office build- 
ing, provided all stations are in locations 
which are a part of the subscriber’s 
domestic establishment. 

On a former trial the complaint 
against the company had been dismissed, 
but the appellate term of the supreme 
court reversed the judgment and 
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granted a new trial, holding that the un- 
disputed testimony showed that the 
physician conducted his medical busi- 
ness in his residence and that under such 
circumstances he was entitled to the 
benefit of the tariff filed with the com- 
mission. On the new trial the court dis- 
cussed the statutory control of public 
service corporations and the obligations 
of public utilities, stating in part: 
Public service utilities, with the assistance 
of our government, have a virtual monopoly 
of the business in which they are engaged, 
and a different rule should obtain between 
them and their customers than that which 
obtained at common law between vendor 


and vendee. The subscriber has no choice 
of his purchase or selection of the com- 
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modity ; he must take it at the terms offered 
or do without it. Under modern business 
conditions, to do without the commodity 
would be hazardous. See Oklahoma Gas & 
E. Co. v. Shipley (1935) 190 Ark. 758, 80 
S.W.(2d) 635. 

For these reasons, the rights of the gen- 
eral public should be safeguarded and the 

rovisions of law applicable thereto should 
be construed so as to afford the public that 
degree of protection commensurate with the 
superior position and knowledge of the 
monopolistic utility. 

The relationship of the parties in the case 
at bar is such that in morals and good 
conscience the plaintiff had a right to rely 
upon the defendant for the proper infor- 
mation. The superior knowledge and posi- 
tion of the defendant would prevent the 
normal application of the doctrine of 
caveat emptor. 

Legislation, which created and legalized 
monopolies in the utility field, never contem- 
plated that the utilities owed less to the 
public than that which was and is the com- 


e 


mon law right of the public to demand and 
receive from any and all utilities. 


An allowance was made pursuant to 
the statute for attorney’s fees of the 
complainant, the court holding that the 
acts of the company were “wilful and 
unlawful.” The court said: 


“Wilful” as used in the Public Service 
Law was intended to afford protection to 
both the public and the telephone corpora- 
tion. Without such provision, utilities would 
feel more or less secure in engaging in 
numerous improprieties and single individ- 
ual consumers would hesitate to litigate be- 
cause of the possible prohibitive cost of 
such action. The instant case is an appro- 
priate example of such expense which a 
telephone subscriber might incur in pur- 
suit of his lawful rights. 


Eichacker v. New York Telephone Co. 
14.N.Y. Supp. (2d) 17. 


Shortage of Water Supply Justifies 


Limitation of Service 


areca of a water utility furnish- 


ing service in a real estate tract was 
considered by the California commission 
to be a proper basis for authorizing the 
company to restrict all further water 
service to lots formerly served in the 
authorized service area, lots for which 
applications for water had been made, 
and other lots upon which buildings 
were actually being constructed at the 
time of the commission proceeding. 

The commission determined that the 
company had made all reasonable ef- 
forts commensurate with existing local 


e 


conditions to obtain a suitable supply of 
potable water for the consumers, but 
such water could not be obtained at any 
fair and proper cost within the means 
of the utility. Therefore, the extension 
of service to any substantial number of 
additional users, the commission held, 
would injuriously withdraw the supply 
in whole and in part from those who had 
previously been served or who were 
rightfully entitled to be served by the 
utility company. Re Independence Acres 
Water Works (Decision No. 32168, Ap- 
plication No. 22736). 


Free Fire Protection Service to Municipality 


Under Franchise 


COMPLAINT by a borough against 

fire protection charges by a water 
company was set down for hearing be- 
fore the Pennsylvania commission after 
a decision by the commission that free 
service pursuant to franchise would be 
unlawfully discriminatory. The com- 
mission held that the complainant 


Is Discriminatory 


should be given an opportunity to pre- 
sent testimony in support of its allega- 
tion as to the excessiveness and unjust- 
ness of the amount to be charged, but 
not as to the right of the company to 
make such a charge. 

A franchise granted in 1897 provided 
for free service to the municipality, but 
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the commission held that under the 
Public Utility Law free service is dis- 
criminatory, even though a franchise 
ordinance provides for such free service. 
The municipality took the position 
that the burden of proof as to the rea- 
sonableness of the filed tariff was upon 
the water company. The tariff had been 
filed in 1938, and the complaint by the 
municipality was filed with the commis- 
sion in June, 1939. The complaint was, 
therefore, against a rate set forth in 
tariff schedules effective more than 
thirty days prior to filing of the com- 
plaint. The commission made the follow- 
ing statement : 
Section 303, supra, provides that... “the 
rates specified in such tariffs shall be the 


lawful rates of such public utility until 
changed, as provided in this act.” The pro- 


ceeding, therefore, is one concerning a law- 
ful, existing rate. Section 312, supra, is 
silent as to where the burden of proof lies 
in any proceeding upon complaint, involv- 
ing an existing rate, and reference must 
therefore be made to the decisions of the 
courts. 


The commission cited a decision in 
Suburban Water Co. v. Oakmont, 268 
Pa. 243, P.U.R. 1920F, 810, 110 Atl. 
778, in which it was held that when com- 
plaints are filed after the 30-day period 
the rates are prima facie reasonable and 
the burden of proof is on the complain- 
ants to prove them unreasonable. A 
careful research, said the commission, 
disclosed that the above ruling was still 
controlling. Borough of Auburn v. Au- 
burn Water Co. (Complaint Docket No. 
12766). 


Other Important Rulings 


Ger Colorado commission held that 
private residence telephone rates 
should apply where the phone is in a 
private residence, if there is no designa- 
tion in the directory to disclose that a 
business is carried on where the phone 
is located and if there is no convincing 
proof that the primary use of the tele- 
phone is for business and commercial 
purposes. Re Pagosa Springs Telephone 
Co. (I. & S. Docket No. 228, Decision 
No. 13857). 


The Wisconsin commission held that 
electric companies can charge higher 
rates for suburban than for urban serv- 
ice, Since in serving suburban areas they 
are required to carry an investment in 
distribution lines which is considerably 
greater than the urban distribution in- 
vestment per customer. Hailer et al. v. 
Wisconsin Power & Light Co. (2-U- 
1449). 


The Missouri commission, in granting 
permission to construct a spur track 
across a city street, said that the com- 
mission has authority to regulate the use 
of all facilities of railroads in the public 
interest and to control the point and 
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manner of the construction of all rail- 
road and highway crossings, with special 
reference to the question of public safe- 
ty. Re Chicago, Burlington & Quincy 
Railroad Co. (Case No. 9767). 


The Colorado commission ruled that, 
in passing upon a motion to dismiss for 
lack of jurisdiction a petition filed with 
the commission, the same rule of law 
would apply as in passing upon a gen- 
eral demurrer and that would be that the 
allegations contained in the petition are 
assumed to be true. Re Borden et al. 
(Application No. 4746, Decision No. 
13891). 


The public utilities commission of 
Ohio holds that legal rates are those pub- 
lished in the tariff on file with the com- 
mission, but, it says, a distinction is made 
between the legal and the lawful rate, 
so if the legal or public tariff rate is 
violative of law or in contravention of 
the lawful orders of the commission, it is 
not a lawful rate and cannot prevail. 
Yaungstown & S. R. Co. v. Baltimore 
& 0. R. Co. (No. 10351). 


The Georgia Supreme Court held that, 
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in view of the statutory requirement that 
any suit to set aside an order of the In- 
terstate Commerce Commission shall be 
brought in the district court of the 
United States and against the United 
States as a party defendant, a suit by 
the state of Georgia against a railroad 
company to enjoin abandonment of a 
portion of railroad lines situated in the 
state must be dismissed for lack of juris- 
diction. The action in substance and ef- 
fect was a suit to set aside or annul an 
order of the commission purporting to 
allow such abandonment. Southern 
Railway Co. v. State, 4S. E. (2d) 233. 


The California commission held that 
a carrier who, to the extent of his facili- 
ties, and within the limitations of his 
equipment, is willing to serve any one 
who will comply with the requirement 
that the shipper enter into a contract gov- 
erning the transportation, is a common 
carrier, even though he may refuse to 
serve those who will not enter into such 
an arrangement. Re Maloney, Doing 
Business As Peninsula Motor Express 
(Decision No. 32239, Case No. 4339). 


The New York Court of Appeals 
held that an interstate motor carrier, 
licensed by the Interstate Commerce 
Commission pursuant to the Motor Car- 
rier Act, is a common carrier rather than 
a private contract carrier. People v. Hor- 
ton Motor Lines, Inc. 22 N. E. (2d) 338. 


The Ohio commission held that a cer- 
tificate cannot be transferred in part un- 
der the state statute authorizing the 
transfer of a certificate and that the 
commission has no power to authorize a 
partial transfer. Re Braddock et al. 
(Nos. 9707-9711). 


The United States Court of Appeals 
for the District of Columbia held that 
where two radio stations operated on the 
same frequency in the same locality un- 
der a time-sharing agreement, public 
interest required that the existing time 


arrangement be not disturbed without 
reason, as against the contention that 
public interest requires an equal division 
of time between the stations. Evangel- 
ical Lutheran Synod v. Federal Com- 
or Commission, 105 F. (2d) 
v5. 


The United States Court of Appeals 
for the District of Columbia held that 
the criterion for determining public con- 
venience, in passing upon an application 
for a radio station construction permit, 
includes the showing of citizenship on 
the part of the applicant, a need for the 
service to be authorized by the license, 
the ability of the community to support 
the station and to furnish talent, the 
financial responsibility of the applicant, 
a finding that no objectionable interfer- 
ence will result to existing stations, and 
that the plant and service proposed will 
comport with the commission’s rules. 
Colonial Broadcasters, Inc. v. Federal 
Communications Commission, 105 F. 
(2d) 781. 


The Montana commission reiterated 
its former ruling that it is the duty of 
the commission to make an investiga- 
tion of relevant matters in order to ap- 
prove or disapprove any proposal before 
it, even though no one appears at the 
hearing in opposition to the proposal. 
Re Montana Lines Committee (Docket 
No. 2941, Report and Order No. 1744). 


The California commission held that 
where it appears that the installation of 
wigwag and traffic signals, intercon- 
nected with the tracks through direc- 
tional track circuits, would greatly re- 
duce the hazard and congestion existing 
at certain crossings in a city, with bene- 
ficial results to the railroad and the mu- 
nicipality, the responsibility for and 
benefits to be derived by each of the in- 
terested parties should be primary con- 
siderations in cost allocation. Re South- 
ern Pacific Co. et al. (Decision No. 


32202, Case No. 4389). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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WISCONSIN SUPREME COURT 


Wisconsin Telephone Company 


Public Service Commission 


(— Wis. —, 287 N. W. 122.) 


Appeal and review, § 49 — Commission rate order — Confiscation question. 


1. Consideration of confiscation is not the primary function of the state 
court reviewing a Commission rate order, although that is the basic con- 
sideration in the Federal courts and must be considered by state courts 
where it is presented as necessary to a decision, p. 74. 


Appeal and review, § 48 — Grounds for reversal — Commission rate order — 
Unlawfulness — Unreasonableness. 
2. The function of the court reviewing a Commission rate order under 
the state statutes is to set aside the order if it shall be found upon clear 
and satisfactory evidence to be unlawful or unreasonable, p. 74. 


§ 32 — Powers of Commission — Legislative function. 

3. The Commission does not, in establishing a rate, exercise the full power 
of the legislature in that regard although the nature of the power it does 
exercise is legislative, p. 75. 


§ 70 — Powers of Commission — Statutory limitations. 

4. The Commission, in establishing a rate under legislative authority, must 
not only establish a nonconfiscatory rate but it must establish a rate in the 
manner prescribed by the legislature, p. 75. 


§ 85 — Powers of Commission — Emergency rate reduction. 

5. What the Commission may do upon tue application of a utility in the 
way of increasing rates under emergency conditions is no measure of its 
power to decrease rates under similar conditions, since the public is not 
deprived of its property by too high a rate in view of its option to accept 
or decline the services, but the utility company must render service in any 
event and has no option to render or decline to render service if the rate 
is unreasonable, p. 77. 


§ 85 — Powers of Commission — Temporary rates — Procedural require- 
ments. 

6. The power of the Commission to issue conditional, temporary, emer- 

gency, and supplemental orders affecting rates is subject to the procedural 

requirements of the statute, p. 78. 


§ 42 — Powers of Commission — Hearing. 


7. The legislature, in conferring power upon the Commission to make rate 
orders,. did not intend to authorize the Commission to issue orders affecting 
the rights of citizens without giving citizens an opportunity to be heard, 
p. 78. 
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Constitutional law, § 20 — Due process — Hearing. 
8. A legislative act purporting to confer upon the Commission power to 
issue orders affecting the rights of citizens without giving citizens an 
opportunity to be heard would be clearly invalid, p. 78. 


Statutes, § 18 — Construction. 
9. The court has the duty to avoid a construction which would render a 
statute unconstitutional, p. 78. 

Rates, § 649 — Notice and hearing. 
10. The Commission is required to give a notice of a hearing when it in- 
augurates a statewide rate investigation upon its own motion, and after 


such notice it is required to proceed in like manner as though a complaint 
had been filed and to give a formal public hearing, p. 78. 


Procedure, § 20 — Formal hearing — Meaning. 


11. The term “formal hearing” includes the right seasonably to know the 
charges or claims preferred, the right to meet such charges or claims by 
competent evidence, and the right to be heard by counsel upon the probative 
force of the evidence adduced by both sides, and upon the law applicable 
thereto; and the word “hearing” includes oral argument, p. 78. 


Rates, § 649 — Hearing — Adequacy — Temporary rate. 
12. A company is not accorded a hearing within the meaning of the law 
when a temporary rate reduction order is made by the Commission before 
the Commission has completed its case and before the company’s case has 
been presented, although the company has in part at least cross-examined 
some of the Commission’s witnesses, since the company has not only the 
right to present its evidence but has a right, as a part of its right to a 
hearing, to argue the matter upon the whole evidence to the Commission, 
p. 80. 

Return, § 58 — Confiscation — Temporary rate order. 


13. An order reducing rates temporarily may be unjust and unreasonable 
or even confiscatory for the period during which it is in effect, and a mere 
reservation of Commission power to amend or alter the order, in the absence 
of anything being done pursuant thereto, does not justify the order, p. 


Return, § 58 — Confiscation — Test or experimental order. 


14. The state may not confiscate the property of a citizen even by way of 
test or experimentation, p. 80. 


Rates, § 42 — Powers of Commission — Hearing — Temporary order. 
15. The Commission has no authority to make an order without first giving 
the utility a hearing whether the order be styled temporary or an order in 
due course, and it is immaterial whether the order is made upon a complaint, 
upon a summary investigation, or upon the Commission’s own motion, 
p. 80. 

Rates, § 649 — Procedure — Hearing — Findings and orders. 
16. The fact that the Commission, upon the issuance of interlocutory or 
so-called temporary rate reduction orders, considered testimony already 
introduced by it, and because of such consideration it may have to a certain 
extent prejudged the matter, did not preclude a full, fair, and open con- 
sideration of the whole record when it came to the issuance of the final 
rate order and the making of the findings upon which it was based, p. 
88. 
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Orders, § 6 — Validity — Procedural irregularity. 
17. The fact that the Commission made and signed an order and then heard 
arguments does not affect the validity of the order, which was in fact 
issued after arguments had been heard, although such procedure is irregular 
and not in accordance with ordinary procedure before courts or Commis- 
sions, p. 88. 


Appeal and review, § 35 — Scope of review — Bias and prejudice. 
18. A trial court reviewing a Commission order is not warranted in enter- 
ing upon an independent investigation to determine the mental attitude of 
the Commissioners who sat upon the case to discover whether they were 
unfair, biased, and prejudiced, p. 90. 


Procedure, § 20 — Hearing — Bias or prejudice — News reports. 
19. Acts of a Commission or some of the Commissioners seeming to be 
of a questionable character, such as the signing of an order before hearing 
argument with respect to it and the systematic furnishing of advance re- 
ports to the press of what witnesses for the Commission were to testify 
to in a proceeding pending before the Commission, were held not to be of 
such a character as wholly to vitiate the proceeding before the Commission, 
p. 90 

Procedure, § 24 — Hearing — Notice — Correction of defects — Rehearing. 
20. The statute providing for rehearing gives a utility full opportunity 
to present and argue the matter to the Commission upon the basis of its 
findings and decisions, and it obviates and cures any defect in the proceed- 
ing relating to notice, p. 91. 


Procedure, § 20 — Hearing — Preparation of findings — Memoranda by wit- 
nesses. 

21. The Commission may, without depriving a party of due process or a 
fair hearing, delegate to members of its staff, even though they have been 
material witnesses, the duty of putting into proper form and technical 
language its findings upon engineering and accounting questions, and the 
use of the technical staff in this way does not infringe constitutional rights 
of a utility company and constitutes no violation of the statute, where notice 
of the findings has been served upon the company and an opportunity 
given for argument on the basis of these findings, p. 92. 


Procedure, § 20 — Hearing — Prejudgment of case — Earlier orders. 

22. Prejudgment of a case by the Commission so as to deprive a company 
of a fair hearing is not shown by the fact that a final order was issued 
upon findings and adhered to a certain extent to findings made on partial 
evidence as a basis for previous orders, where the Commission in fact gives 
consideration to the evidence later offered and received on behalf of the 
company, which at the time the final order was made had completed its 
case, p. 94. 


Appeal and review, § 32 — Scope of review — Commission findings. 
23. A court reviewing a Commission order must examine the record upon 
which the determination of the Commission is based sufficiently to enable 
it to determine that the findings of the Commission are in the zone of 
lawfulness and reasonableness, p. 94. 


Appeal and review, § 25 — Scope of review — Decision on Commission findings. 
24. The supreme court, upon an appeal from a judgment of a trial court 
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reviewing a Commission order, does not sit as a court of review of the 
findings of the Commission, but it is a part of its function to determine 
whether the trial court proceeded in a proper manner and in accordance 
with ener provisions to review the determination of the Commis- 
sion, p. 94. 


Appeal and review, § 25 — Findings of trial court — Weight. 
25. Findings of fact made by a trial court will not be disturbed on appeal 
to the supreme court unless they are contrary to the great weight and clear 
preponderance of the evidence, p. 94. 


Appeal and review, § 26 — Decision of lower court — Review of Commission 
rate order. 

26. The supreme court, in reviewing a determination of a trial court that 
a rate fixed by the Commission is unlawful and unreasonable, must examine 
the record to determine whether the trial court committed error, and if 
the trial court applied correct principles of law and accorded the findings 
of the Commission the weight to which they were entitled under the statute, 
the determination of the trial court must be upheld unless it is clearly 
wrong, p. 94. 


Return, § 53 — Confiscation — Economic condition of consumers. 


27. The statute does not confer upon the Commission any power to relieve 
the economic condition of consumers in a rate proceeding by taking property 
away from the utility and awarding it to its patrons, but the statute author- 
izes the Commission to establish a just and reasonable rate, p. 99. 


Rates, § 120 — Reasonableness — Economic theories. 


28. The Commission, within the limits of its statutory authority, has no 
right to give dominant weight to economic theory in the face of the statu- 
tory command to establish a just and reasonable rate, p. 99. 


Expenses, § 3 — Powers of Commission — Managerial matters. 


29. The amount which shall be expended by a public utility in the operation 
of its plant is in the first instance a question for the management, and the 
Commission is invested with no managerial power, p. 101. 


Appeal and review, § 35 — Scope of review — Commission decision — Bias of 
Commission. 

30. Bias of the Commission and some of its principal witnesses and its 
disregard of fundamental principles underlying the valuations of public 
utility property in certain instances require the reviewing court to scrutinize 
its determinations with great care even though a utility company did not 
have a hearing of such a biased and prejudicial character as to deprive it 
of due process of law, p. 102. 


Appeal and review, § 53 — Commission rate order — Unlawfulness. 


31. The circuit court may set aside the findings and determination of the 
Commission in a rate case solely upon the ground that they are unlawful 
or unreasonable, although the statute does not authorize the findings and 
determination of the Commission to be set aside or vacated upon the ground 
that the Commission has committed errors of law or made erroneous find- 
ings of fact unless and until it appears from the record that such errors 
of law and findings resulted in the establishment of an unlawful or un- 
reasonable rate, p. 102. 
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Return, § 21 — Amount — Confiscation point. 


32. The reasonable rate to be found by the Commission lies somewhere 
between the lowest rate that is not confiscatory and the highest rate that 
is not excessive or extortionate, p. 102. 


Return, § 9 — Right to earn — Fair value basis. 


33. A public utility is entitled to earn a fair return upon the fair value 
of property used by it in the rendition of service to the public, p. 102. 


Depreciation, § 34 — Reserves — Definition. 
34. Reserve depreciation is the amount which has been charged to rate- 


payers, on account of depreciation, which has not been used in retirements 
and extraordinary repairs, p. 106. 


Valuation, § 82 — Accrued depreciation — Definition. 


35. Accrued depreciation is the lessened service value of the plant due to 
its consumption in furnishing the service for which ratepayers are charged, 
p. 106. 


Valuation, § 101 — Accrued depreciation — Observed depreciation — Definition. 


36. Observed depreciation is that depreciation which can be determined by 
a physical inspection of the plant, p. 106. 


Valuation, § 101 — Accrued depreciation — Physical inspection. 


37. Some depreciation factors are not observable from physical inspection, 
p. 108. 


Depreciation, § 27 — Relation to maintenance. 


38. Charges for maintenance and for depreciation are interrelated; if by 
virtue of maintenance charges the plant is kept at a high state of efficiency, 
the depreciation charge should be less, while, on the other hand, if the 
amounts charged to maintenance do not maintain the plant in a high state 
of efficiency, more charges must be made on account of retirements and the 
depreciation charge should be higher, p. 109. 


Valuation, § 91 — Accrued depreciation. 
39. Error was found in applying to the cost of reproduction new a de- 
preciation charge of 28.47 per cent in th: case of a telephone plant which 
was approximately 90 per cent efficient, p. 109. 


Valuation, § 101 — Accrued depreciation — Observed depreciation. 
40. A trial court reviewing a Commission rate order, in accordance with 
the great weight of authority, correctly found that observed depreciation 
should be charged against the cost of reproduction new to ascertain the 
present fair value, p. 109. 


Valuation, § 222 — Property out of use. 
41. Property should not be excluded from the appraisal in a valuation for 
rate making merely because at the moment the appraisal is made it is not 
in actual service, p. 111. 


Valuation, § 211 — Unused property — Weight of evidence. 
42. A witness’ estimate of excess plant becomes unreliable and does not 
sustain his conclusions when the method adopted by him practically dis- 
regards everything except future probable use, without considering condi- 
tions under which property was installed and without ascertaining whether 
the management acted improvidently, p. 113. 
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Procedure, § 36 — Stare decisis — Chance remark of court. 
43. Not every chance remark made by a court in commenting upon the 
facts of a particular case should be construed into a rule of law applicable 
to all other cases, p. 113. 


Valuation, § 211 — Unused property — Excess plant. 


44. A public utility company is entitled to have the matter of excess plant 
determined on the basis of the existing plant which is being valued, and the 
Commission may not construct a hypothetical plant which would render 
an equivalent service or reconstruct in theory parts of the existing plant 
and on that basis hold that any provision in the existing plant over and 
above that found in the theoretical plant is excess plant; this gives no effect 
to the broad discretion vested in the management, p. 114. 


Valuation, § 213 — Unused property — Future use. 


45. A public utility company, although required to bear the burden of 
an unreasonable extension of its plant and the risk that portions of it pru- 
dently acquired may become obsolete or not useful, should not be penalized 
for failure exactly to anticipate future demands for service in a period of 
depression, p. 114. 


Valuation, § 413 — Evidence of prices — Relations with affiliates. 


46. The fact that a company under investigation in a rate case bought its 
equipment and supplies from an affiliated company suggests that the trans- 
actions between the two companies should be subjected to close scrutiny 
for the purpose of applying prices of the related company in making an 
appraisal of the utility property, p. 114. 


Evidence, § 18 — Prices — Cost of manufacture. 


47. A shifting market cost of manufacture would be a dubious guide in 
the ascertainment of price, p. 114. 


Valuation, § 79 — Reproduction cost — Prices. 
48. Resort to 1929 prices for equipment and materials entering into the 
plant of a telephone company, in a reproduction cost appraisal as of 1934, 
was held to be erroneous notwithstanding a view that an affiliated equip- 
ment company, charging less in the open market than its competitors, had 
exorbitantly increased prices because of an economic depression, p. 116. 


Apportionment, § 61 — Property — Telephone toll and exchange. 
49. Segregation of terminal toll property from telephone exchange prop- 
erty, without a corresponding allocation of revenues or other provision for 
the expense of maintaining and operating what is classified as toll property, 
is erroneous, p. 121. 


Apportionment, § 61 — Telephone exchange and toll property. 
50. The law relating to the segregation of intrastate from interstate tolls 
where the Commission has no jurisdiction over interstate tolls does not 
control the action of the Commission in making intrastate allocations of 
exchange and toll property, p. 121. 


Rates, § 591 — Telephones — Toll service — Ready-to-serve charge. 


51. The telephone exchange subscriber is subject to a reasonable ready-to- 
serve charge, for, although he may never use it, the intrastate as well as 
the interstate toll property is maintained for his use, p. 121. 
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Return, § 111 — Reasonableness — Telephone company. 
52. No ground exists for saying that existing telephone rates are unreason- 
able when on a rate base found by the reviewing court the operating in- 
come produces a return of 3.1 per cent, while on the rate base found by 
the Commission it produces a return of 5 per cent, p. 126. 


Expenses, § 3 — Powers of Commission. 
53. The Commission may not ignore actual expenses where the management 
has not been extravagant, improvident, or wasteful, even though in the 
light of experience and present conditions it is possible to say that some 
part of the expense might have been avoided, p. 127. 


Valuation, § 39 — Rate base — Reproduction cost as measure. 
Criticism, in opinion by Wisconsin supreme court, of the use of reproduc- 
tion cost as a measure of value for rate making, p. 119. 


[July 11, 1939.] 


A 


On August 12, 1930, the Wisconsin 
Telephone Company, hereinafter 
called the company, filed with the Pub- 
lic Service Commission of Wisconsin, 
hereinafter called the Commission, an 
application for an increase of its local 
exchange rates in the city of Madison. 
A hearing was had on the 4th day of 
October, 1930, at which time the com- 
pany presented an outline of its case. 
The hearing was continued from time 
to time and on June 3, 1931 (P.U.R. 
1931E, 97) the Commission made an 
interlocutory order in which it in- 
dicated the nature and extent of the 
proofs which would be required if the 
company’s application for increase in 
its rate was to be granted. The Com- 
mission having determined to conduct 
a statewide investigation on July 29, 
1931 (P.U.R.1931E, 135, 148) in the 
exercise of the power conferred upon 
it by § 196.28, Wisconsin Stats., it 
made the following findings and or- 
der : 

“The Public Service Commission 
therefore finds, That (1) because of 


¥ 
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the situation revealed by the testimony 
in the Madison Case, (2) because to 
hold separate investigations on the 
complaint of the city of Milwaukee 
and other municipalities which have 
filed or may file such complaints would 
be wasteful of energy, time, and mon- 
ey, and (3) by reason of the fact that 
we believe the statewide basis for tele- 
phone rate making is the sound and 
fair one, a statewide investigation 
should ve made of the rates, rules, 
service, practices, and activities of the 
Wisconsin Telephone Company. 

“The Commission therefore orders, 
That an investigation and inquiry be, 
and the same is hereby instituted 
on the Commission’s own motion into 
the rates, charges, tolls, rules, service, 
practices, and activities of the Wiscon- 
sin Telephone Company. 

“The Commission further orders, 
That such investigation shall include 
the relations of the Wisconsin Tele- 
phone Company with affiliated corpo- 
rations (naming them). 

“The Commission further finds, 
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That this proceeding upon our own 
motion makes necessary an investiga- 
tion of the books, accounts, practices, 
and activities of the Wisconsin Tele- 
phone Company, and an appraisal of 
the property of the Wisconsin Tele- 
phone Company, and it is hereby or- 
dered, That the expenses reasonably 
attributable to such investigation and 
appraisal will be assessed against and 
charged to the Wisconsin Telephone 
Company, under authority of § 196.85 
(1) of the Wisconsin Statutes. 

“Notice is hereby served upon the 
Wisconsin Telephone Company of our 
finding of necessity for such investiga- 
tion.” 

Thereafter hearings were noticed 
and hearings were continued from 
time to time and on June 30, 1932 
(P.U.R.1932D, 173), the Commission 
made and filed an opinion and interloc- 
utory order directing the company to 
reduce its exchange rates 124 per cent 
for one year, which order by its terms 
became effective August 1, 1932. 

On July 5, 1933, a similar opinion 
and interlocutory order was issued by 
which the company was directed to 
reduce its exchange rates 124 per cent 
for one year from the date of the ex- 
piration of the 1932 order. 

On July 5, 1934 (6 P.U.R.(N.S.) 
389), the Commission made and filed 
a third opinion and order directing a 
reduction in exchange rates of 10 per 
cent. This order was to become ef- 
fective upon the expiration of the 
1933 order and was to continue in 
effect for the period of one year. 

On March 24, 1936 (13 P.U.R. 
(N.S.) 224), the Commission made 
and filed its opinion and made an order 
known as the final order which direct- 
ed a reduction in exchange rates of 8 
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per cent. This order became effective 
on May 1, 1936. 


Between August 1,-1935, and May 
1, 1936, no order reducing rates was 
in force. 


The plaintiff brought actions in the 
Federal court to set aside the 1932 and 
1933 orders. The company began an 
action in the circuit court for Dane 
county to set aside the interlocutory 
order of July 5, 1934, supra, which 
will hereafter be referred to as the 
1934 order. It also began an action in 
the circuit court for Dane county to set 
aside the order of March 24, 1936, 
supra, which order will hereafter be 
referred to as the final order. The ac- 
tion to set aside the 1934 order and 
the action to set aside the final order 
were brought and tried together in the 
circuit court. Additional testimony 
was taken in the circuit court and in 
accordance with the provisions of the 
statute, § 196.44, the record was re- 
ferred back to the Commission to enr- 
able it to consider the additional testi- 
mony produced in circuit court. The 
Commission in addition to considering 
the testimony produced in circuit court 
received further evidence and upon re- 
consideration of all the evidence re- 
affirmed the 1934 order and the final 
order and so reported to the circuit 
court. 

On February 23, 1938, judgment 
of the circuit court was entered setting 
aside the 1934 order and the final or- 
der, from which judgments the Com- 
mission appeals. 


APPEARANCES: 


John E. Martin, 
Attorney General, and Harold M. 
Wilkie, Special Counsel, Philip H. 
Porter, Chief Counsel, and Daryal A. 
Myse, Counsel, all of Madison, for ap- 
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pellant; Miller, Mack & Fairchild, T. 
C. Bolliger, and Frederic Sammond, 
all of Milwaukee, for respondent. 


RoSENBERRY, C, J.: Upon this ap- 
peal the questions presented fall into 
two general classes: (lst) those re- 
lating to procedure and due process, 
and (2d) those relating to the merits 
or a consideration of the rate base, 
a fair rate of return, and the income 
of the company. We shall first con- 
sider those relating to procedure. It 
may be said at this point that the clas- 
sification is not accurate and there is 
some overlapping. 


Procedure 


Among other things, the trial court 
found: 

“53. That the acts of the Commis- 
sion in the conduct of the proceedings 
before it, and the orders made in the 
proceedings, evidenced manifest un- 
fairness, bias, and a lack of judicial 
attitude on the part of the Commission 
against the plaintiff. 

“54. That many of the issues de- 
cided against the plaintiff in the final 
order had been prejudged by the Com- 
mission in temporary orders issued in 
the same proceeding without adequate 
hearing, and on incomplete evidence 
from the Commission’s staff and prior 
to the receipt of plaintiff’s evidence 
therein or the completion of its cross- 
examination. 

“55. That during the course of the 
Commission proceedings, there were 
prepared by members of the Commis- 
sion’s staff, with its knowledge and ap- 
proval, summaries of exhibits and 
statements setting forth prospective 
testimony of the Commission’s wit- 
nesses, phrased as if already given, 
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which summaries and statements the 
Commission customarily made avail- 
able and delivered to representatives 
of the press, before the hearings at 
which such evidence was offered. 

“56. That substantially all of the 
final order, and of the prior temporary 
rate orders, were drafted by members 
of the staff of the Commission, which 
members had been investigators and 
witnesses on behalf of the Commis- 
sion and against the plaintiff on the 
same subjects with which they respec- 
tively dealt in writing said orders. 

“57. That no Commissioner attend- 
ed all of the hearings and frequently 
successive hearings were presided over 
by different Commissioners. That 
none of the Commissioners examined 
all of the evidence in the proceedings 
prior to the issuance of the final order. 

“58. That plaintiff repeatedly re- 
quested and was by the Commission 
denied information as to the nature of 
contemplated orders, including the 
final order, and upon what grounds or- 
ders were proposed and what field was 
to be covered by them, as well as what 
changes were contemplated in the ex- 
pense aiid investment data which were 
contained in the books of the plaintiff.” 

And upon this branch of the case, 
the trial court concluded as a matter 
of law: 

“TV. That the presumptions con- 
tained in § 196.40 and in § 196.46 of 
the Statutes of Wisconsin in favor of 
the validity of all actions by the Com- 
mission have been destroyed in this 
case by the failure of the Commission 
to give the plaintiff a fair hearing and 
to conduct the proceedings in an un- 
biased and unprejudicial manner as is 
required by the Constitutions and the 
statutes. That said presumptions do 
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not in any case apply to instances in 
which material errors of law are em- 
bodied in or underlie the Commission’s 
conclusions or the evidence on which 
such conclusions are based. However, 
all findings of fact and all other con- 
clusions of law herein have been made 
as if said presumptions were in force. 

“V. That the final order was issued 
without fair hearing and with such 
bias and prejudicial conduct by the 
Commission that the order deprives 
the plaintiff of property without due 
process of law and denies to the plain- 
tiff the equal protection of the law in 
violation of the Constitutions of the 
United States and of the state of Wis- 
consin. 


“VI. That the final order is unrea- 
sonable and unlawful because of fail- 
ure to give the plaintiff the fair hear- 
ing to which it was entitled under § 


196.26 of the statutes, and also be- 
cause the order was not based upon an 
examination by the Commission itself 
of testimony and records taken before 
a single Commissioner or agent as re- 
quired by § 196.24 (3) of the stat- 
utes.” 

The Commission contends with re- 
spect to the findings of fact and con- 
clusions of law relating to procedure 
and due process: (lst) that in this 
statutory proceeding the court had no 
jurisdiction to set aside the orders of 
the Commission on the ground of lack 
of due process in the proceedings be- 
fore the Commission ; and (2d) that if 
the court has such jurisdiction then the 
procedure adopted accorded the com- 
pany due process. 

It is considered that we may at this 
point refer briefly to the function of 
this court in the consideration of ap- 
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peals from orders of the Commission 
such as are presented in this case. In 
view of two recent decisions, State y. 
Tri-state Teleph. & Teleg. Co. (1939) 
— Minn. —, 28 P.U.R.(N.S.) 158, 
284 N. W. 294, and Pacific Teleph. & 
Teleg. Co. v. Wallace (1938) 158 Or, 
210, 23 P.U.R.(N.S.) 65, 75 P. (2d) 
942, in which the fundamental law un- 
derlying a review of the rate-making 
process by the courts is fully ex- 
amined, discussed, and restated, we do 
not feel called upon to reéxamine and 
restate the law in connection with the 
decision in this case. In neither of 
these cases were the controversial 
points the same as in this case although 
very similar. All three cases have to 
do with the question of what consti- 
tutes a reasonable rate, the cases dif- 
fering, however, as to some essential 
details. 

[1] At some points in the briefs as 
well as in the oral argument, the dis- 
cussion proceeds upon the theory that 
what this court is considering is con- 
fiscation. While that is the basic con- 
sideration in the Federal courts and 
must be considered by state courts 
where it is presented as necessary to a 
decision, it is not the primary func- 
tion of this court or the circuit courts 
under the law of this state, to consider 
confiscation. 

[2] Section 196.41 (1), Wiscon- 
sin Stats., is as follows: ‘Any pub- 
lic utility or railroad and any person 
in interest being dissatisfied with any 
order or determination of the Com- 
mission may commence an action in 
the circuit court for Dane county 
against the Commission as defendant 
to vacate and set aside such order or 
determination on the ground that it 
is unlawful, or unreasonable, in which 
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action the complaint shall be served 
with the summons.” 

Section 196.46 provides: “In all 
trials, actions and proceedings arising 
under or growing out of the exercise 
of the authority and powers granted 
to the Commission, the burden of 
proof shall be upon the party adverse 
to such Commission or seeking to set 
aside any determination, requirement, 
direction, or order of said Commis- 
sion, to show by clear and satisfac- 
tory evidence that the determination, 
requirement, direction, or order of the 
Commission complained of is unrea- 
sonable or unlawful.” 

Section 196.40 provides that all or- 
ders of the Commission relating to 
rates, tolls, and charges shall be pri- 
ma facie reasonable until found other- 
wise in an action brought pursuant to 
the provisions of § 196.41. 

Under these provisions of the stat- 
ute it is the function of the circuit 
court to set aside the order of the Com- 
mission if it shall be found upon clear 
and satisfactory evidence to be (1) un- 
lawful or (2) unreasonable. With- 
out entering into any metaphysical 
discussion as to the meaning of the 
word “unlawful” it is sufficient for 
our purpose to say that it means not 
according to law, and that “‘unreason- 
able” means not based upon reason, 
arbitrary, capricious, absurd, immod- 
erate, or extortionate. 

[8, 4] The Commission does not 
in establishing a rate exercise the full 
power of the legislature in that regard 
although the nature of the power it 
does exercise is legislative. Delega- 
tion of legislative power is sustained 
upon the ground that some standard 
for its exercise be set up and in ad- 
dition thereto the legislature in mak- 
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ing the delegation may prescribe the 
manner of the exercise of the delegated 
power. When the legislature itself 
has prescribed a rate by an act duly 
and regularly adopted, that rate may 
be assailed only on the ground that the 
act is confiscatory in its nature. When, 
however, the Commission establishes 
a rate, its act must not only be non- 
confiscatory but it must have been es- 
tablished in the manner prescribed by 
the legislature ; otherwise it is not ac- 
cording to law and would be unlawful 
whereupon it would become the duty 
of the court under the provisions of 
§ 196.41 to vacate and set it aside. 

It becomes important then to ascer- 
tain what power is delegated to the 
Commission and in what manner it is 
required by statute to exercise it. 

Section 196.26, among other things, 
provides: “(1) Upon a complaint 
made against any public utility 
that any of the rates, tolls, charges 

[are] unreasonable, insufficient, 
or unjustly discriminatory 
the Commission shall proceed, with 
or without notice, to make such inves- 
tigation as it may deem necessary, but 
no order shall be entered by the Com- 
mission without a formal public hear- 
ing.” 

Section 196.28 provides: “When- 
ever the Commission shall believe that 
any rate or charge may be unreason- 
able or unjustly discriminatory . 
it may on its own motion summarily 
investigate the same with or without 
notice.” 

Section 196.29 provides: 

“(1) If, after making such sum- 
mary investigation, the Commission 
becomes satisfied that sufficient 
grounds exist to warrant a formal 
hearing being ordered as to the mat- 
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ters investigated, it shall set a time 
and place for a hearing. 

“(2) Notice of the time and place 
for such hearing shall be given to the 
public utility . . as provided in 
§ 196.26, and thereafter proceedings 
shall be had and conducted in refer- 
ence to the matter investigated in like 
manner as though complaint had been 
filed with the Commission relative to 
the matter investigated, and the same 
order or orders may be made in ref- 
erence thereto as if such investiga- 
tion had been made on complaint.” 

By § 196.70 it is provided: 

“(1) The Commission may by or- 
der when deemed by it necessary to 
prevent injury to the business or in- 
terests of the people or any public 
utility in case of any emergency to be 
judged of by the Commission, tem- 
porarily alter, amend, or with the con- 
sent of the public utility concerned, 
suspend any existing rates, schedules, 
and order relating to or affecting any 
public utility or part of any public 
utility. 

“(2) Such order shall apply to 
one or more of the public utilities in 
this state or to any portion thereof as 
may be directed by the Commission, 
and shall take effect at such time and 
remain in force for such length of 
time as may be prescribed by the Com- 
mission.” 

These provisions of the statute have 
been in force without substantial 
change since 1905. By §§ 2, 3, Chap. 
183 of the Laws of 1931, § 196.39 
was amended and § 196.395 was add- 
ed. 

Section 196.39 provides: ‘The 
Commission may at any time, on its 
own motion or upon motion of an in- 
terested party, and upon notice to the 
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public utility and after opportunity to 
be heard, rescind, alter, or amend any 
order fixing rates, tolls, charges, or 
schedules, or any other order made by 
the Commission, and may reopen any 
case following the issuance of an order 
therein, for the taking of further evi- 
dence or for any other reason.” 

Section 196.395 provides: “The 
Commission may issue orders calling 
for a test of actual results under the 
requirements prescribed by such or- 
der, during which test period the Com- 
mission may retain jurisdiction of the 
subject matter. The Commission is 
empowered to issue conditional, tem- 
porary, emergency, and supplemental 
orders. Where an order is issued up- 
on certain stated conditions any party 
acting upon any part of such order 
shall be deemed to have accepted and 
waived all objections to the condi- 
tion contained in such order.” 

The power of the Commission to 
fix rates is conferred by § 196.37(1), 
which provides: “Whenever upon 
an investigation made under the pro- 
visions of Chaps. 196 and 197 the 
Commission shall find rates, tolls, 
charges, schedules, or joint rates to 
be unjust, unreasonable, insufficient, 
or unjustly discriminatory, or prefer- 
ential or otherwise unreasonable or un- 
lawful, the Commission shall deter- 
mine and by order fix reasonable 
rates, tolls, charges, schedules, or joint 
rates to be imposed, observed, and fol- 
lowed in the future in lieu of those 
found to be unreasonable or unlaw- 
ful.” 

In the 1934 order (6 P.U.R.(N.S.) 
389) under consideration in this case 
the Commission found that the then 
present rates of the company for ex- 
change service were unjust and un- 
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reasonable and by the order estab- 
lished a just and reasonable rate for 
the temporary period in accordance 
with the terms of the order. As to the 
fnal order (13 P.U.R.(N.S.) 224) 
the rates established were to be ap- 
plicable for the period subsequent to 
April 30, 1936. 

[5] A consideration of these stat- 
utory provisions becomes important 
in this case because the Commission 
seeks to justify the issuance of the 
1934 order for a temporary period by 
the decision in La Crosse v. Railroad 
Commission (1920) 172 Wis. 233, 
P.U.R.1921A, 22, 25, 178 N. W. 867, 
869. In that case the utility filed a 


petition with the Commission asking 
for an emergency increase of rates. 
After hearing the Commission grant- 
ed the petition upon the ground that 
the cost of labor and fuel had so in- 
creased that the defendant company 


would be unable to make a fair return 
onits investment. Action was brought 
by the city of La Crosse and one Hen- 
ry Rooney to set aside this order. The 
circuit court set aside the order on 
the ground that no emergency existed. 
The judgment of the circuit court was 
reversed. The court said: “The pro- 
visions for emergency rates and serv- 
ices were evidently designed to em- 
power the Commission to alter and 
suspend rates, schedules, and orders 
under emergency conditions for im- 
mediate protection of the public utility 
business or the public interests during 
the time required by the Commission 
to enable it to establish permanent 
rates and orders for adequate service. 
The facts of the record disclose that 
the Commission was within its juris- 
diction in promulgating the order of 
June 30, 1918, as an emergency order, 


77 


PUBLIC SERVICE COMMISSION 


if the facts and circumstances thus 
disclosed show that an emergency ex- 
isted respecting the business of the 
defendant utility. The application for 
this emergency increase of gas rates 
and the order of the Commission were 
obviously made upon the ground that 
the conditions incident to the war 
caused a large and unexpected increase 
in the cost of labor, material, and sup- 
plies required to conduct the business.” 

In a somewhat similar case, Smith 
v. Railroad Commission, 169 Wis. 
547, P.U.R.1919F, 75, 80, 173 N. W. 
312, 314, the Commission had fixed 
rates for a street railway utility in the 
city of La Crosse and an action was 
begun to set aside the order of the 
Commission, increasing the rates. 
There was a full hearing and the cir- 
cuit court set aside the order on the 
ground that no emergency existed. On 
appeal the judgment of the circuit 
court was reversed on the ground that 
the order was sustainable as an appli- 
cation for relief in due course under 
the provisions of § 1797-12 (now 
with immaterial changes § 196.26). 
The court said: “It is clear from the 
record ‘hat the Commission had juris- 
diction to proceed, and that all parties 
interested were before the court and 
a full and exhaustive hearing had, and 
the hearing covered all issues in the 
matter, and the procedure was the 
same as in other cases where a gener- 
al rate hearing is had before the Com- 
mission.” 

The emergency dealt with in Smith 
v. Railroad Commission, supra, was 
the same as that dealt with in La 
Crosse v. Railroad Commission, su- 
pra, that is, a situation created by war. 
The theory of the Commission seems 
to be that having instituted a summary 
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investigation under §§ 196.28 and 
196.29, it might in the course of that 
investigation issue so-called tempo- 
rary orders under §§ 196.39 and 
196,395 without having completed a 
hearing. It is to be noted that 
§ 196.39, which relates particularly 
to orders fixing rates, provides for an 
opportunity for the parties affected to 
be heard. What the Commission may 
do upon the application of a utility in 
the way of increasing rates under 
emergency conditions is no measure of 
its power to decrease rates under simi- 
lar conditions. Assuming that a rate 
is higher than a just and reasonable 
rate as a matter of law, the public is 
not deprived of its property because 
it has an option to accept or decline the 
services. When, however, an unrea- 


sonable rate is established the proper- 
ty of the utility is taken because under 
the law it has no option to render or 


decline to render the service. It must 
render service in any event. Therefore 
the legal propositions involved are 
wholly different. 

[6-9]Section 196.39 by its terms 
applies specifically to orders fixing 
rates, tolls, charges, or schedules and 
confers upon the Commission author- 
ity to rescind, alter, or amend an or- 
der already made fixing rates, tolls, 
charges, etc. This is intended appar- 
ently to give the Commission some 
power upon a hearing to amend an or- 
der already entered. The power con- 
tained in § 196.395 to issue condi- 
tional, temporary, emergency, and sup- 
plemental orders is subject of course 
to the procedural requirements of oth- 
er provisions of Chap. 196 because 
they are in pari materia. The legis- 
lature certainly never intended to au- 
thorize the Commission to issue or- 
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ders affecting the rights of citizens 
without giving citizens an opportunity 
to be heard. A legislative act purport- 
ing to confer such power would be 
clearly invalid. It would contain no 
standard for its application or any 
procedural limitations upon its exer- 
cise. If construed literally it would 
confer an arbitrary unlimited power. 
It is the duty of the court to avoid a 
construction which would render the 
statute unconstitutional. 

It is considered that an order of 
the Commission fixing rates, tolls, and 
charges can only be made upon an in- 
vestigation and hearing ; that the hear- 
ing to be given the parties affected is 
the hearing prescribed by § 196.26, 
which is a formal hearing. 

[10] In this case the Commission 
elected to proceed under § 196.28 au- 
thorizing it to institute a summary in- 
vestigation. Having instituted a sum- 
mary investigation or resolved the 
Madison rate hearing into a summary 
investigation, the Commission upon its 
own motion inaugurated a statewide 
investigation, which is the proceeding 
here under consideration. By the ex- 
press provisions of § 196.29 the Com- 
mission is required to give a notice of 
a hearing. After giving notice of a 
hearing as therein provided, it is re- 
quired to proceed in like manner as 
though a complaint had been filed un- 
der § 196.26, which provides that no 
order shall be entered by the Commis- 
sion without a formal public hearing. 

[11] The term “formal hearing” 
is not defined in the statute. The word 
“hearing” has an established meaning 
in equity law. When used with refer- 
ence to equity cases it means the same 
as the word “trial” does when used 
with reference to cases at law. Akerly 
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y. Vilas (1869) 24 Wis. 165, 171, 1 
Am. Rep. 166. See Ekern v. McGov- 
ern (1913) 154 Wis. 157, 277, 142 
N. W. 595, 46 L.R.A.(N.S.) 796. 

“There are at least three substan- 
tial elements of a common-law hear- 
ing: (1) the right to seasonably 
know the charges or claims preferred ; 
(2) the right to meet such charges or 
claims by competent evidence; and 
(3) the right to be heard by counsel 
upon the probative force of the evi- 
dence adduced by both sides, and up- 
on the law applicable thereto. If ei- 
ther of these rights is denied a party, 
he does not have the substantials of a 
common-law hearing. Ekern v. Mc- 
Govern, supra.” State ex rel. Arnold 
v. Common Council (1914) 157 Wis. 
505, 511, 147 N. W. 50, 52. 

That the word “hearing” includes 
“oral argument,” see State ex rel. Ar- 
nold v. Common Council, supra. 

By the express terms of the statute 
the power of the Commission to act 
in fixing rates without the consent or 
against the objections of the utility is 
dependent upon its giving the utility a 
hearing. It therefore becomes nec- 
essary to consider whether the utility 
had a hearing in this case. 

In its opinion which preceded the 
1934 order, supra, at p. 395 of 6 
P.U.R.(N.S.), the Commission gave 
a history of the case. Among other 
things it said: 

“The Commission issued its first 
temporary order after eleven months 
of investigation in the State-Wide 
Case. The record at that time com- 
prised, 3,424 pages of testimony and 
236 exhibits. 

“The Commission issued its second 
temporary order (1933) after twenty- 
three months of investigation in the 
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State-Wide Case. The record at that 
time comprised 6,928 pages of testi- 
mony and 369 exhibits. 

“The Commission, as of July 5, 
1934, is now issuing its third tempo- 
rary order after thirty-five months of 
investigation in the State-Wide Case. 
The record at this date comprises al- 
most 7,721 pages of testimony and 428 
exhibits. 

“The Commission has concluded 
both the accounting and engineering 
phases of its case, except as to actual 
appraisal or check of company’s valu- 
ation of property representing about 
22 per cent of the company’s total ex- 
change property. The company has 
introduced none of its case, except that 
in June, 1933, it offered certain evi- 
dence, particularly on excess plant and 
valuation, in response to the Commis- 
sion’s order, and exhibits and testi- 
mony in June, 1934, presented by way 
of rebuttal of the Commission’s tes- 
timony. 

“On April 2, 4, 5, and 10, 1934, 
the company cross-examined the Com- 
mission’s chief engineering witness, 
Mr. Cyrus G. Hill. 

“On April 23, 24, 25, 26, May 2, 
June 4, 5, and 15, 1934, the Commis- 
sion introduced testimony and exhib- 
wee 

“On June 19, 20, 21, 22, 23, 25, 
1934, the company cross-examined on 
the Commission’s Milwaukee appraisal 
which had been introduced in April 


“Counsel for the company stated 
that it was not yet practicable for them 
to submit further cross-examination. 
The status of the case at the present 
date, July 5, 1934, is therefore that 
Wwe await further cross-examination 
by the company of the Commission’s 
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engineers and also cross-examination 
by the Commission’s counsel upon the 
company’s rebuttal evidence, presented 
June 20th, 21st, 22d, 23rd, and 25th.” 

[12-15] From this statement it 
clearly appears that the company had 
not been accorded a hearing. When 
the 1934 order, supra, at pp. 445-447 
of 6 P.U.R.(N.S.) was made the 
Commission had not completed its 
case and no part of the company’s case 
had been presented although it had in 
part at least cross-examined some of 
the Commission’s witnesses. The 
company had not only a right to pre- 
sent its evidence but it had a right as 
a part of its right to a hearing, to 
argue the matter upon the whole evi- 
dence to the Commission. 


The Commission’s view of the mat- 
ter is best stated in its own language: 
“Despite the fact that this case has 
now been in progress for three years, 


we are not able to enter a final order, 
particularly in view of the circumstan- 
ces that the company has not presented 
its case except to the extent that it has 
done so in response to the Commis- 
sion’s order or in rebuttal of the Com- 
mission’s evidence. That the company 
may not be required legally to offer its 
affirmative case until the Commission 
has closed, we need not now argue. 
“The fact remains, that the com- 
pany has at all times had this oppor- 
tunity, as sworn to by the affidavits of 
all the Commissioners in the respective 
court cases, if indeed it were not axio- 
matic that any party will be heard by 
the Commission to present its evidence 
upon application therefor (no such 
application being made in this case). 
“It would seem to us to be a stultifi- 
cation of the state’s regulatory power 
if, realizing that this case has already 
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gone on for three years and may en- 
dure for a fourth, we should in the 
meantime be hamstrung and power- 
less to protect the public against rates 
which, based upon the evidence before 
us, are unreasonably high. Particu- 
larly is this consideration reinforced 
at the present time by the Commis- 
sion’s engineering appraisal, which 
had not existed at the date of the two 
prior orders, and which, although 
cross-examination thereon may not be 
entirely completed, nevertheless dem- 
onstrates a prima facie case to indicate 
that the rate base herein determined, 
is conservative. Particularly when we 
balance appraisal by the Commission’s 
engineers of the Milwaukee exchange 
against appraisal by the company of 
the same exchange (which represents 
more than half of the exchange prop- 
erty in the state), then strike a reason- 
able mean, and work this result into 
value figures, viewing the return there- 
on, we are forced to conclude that we 
would be remiss in our duty if we did 
not issue a further temporary order at 
this time. 

“To assert to the contrary and hold 
that we should have to go through the 
exhaustive process of hearings until 
every bit of direct and redirect, cross 
and recross, rebuttal and sur-rebuttal, 
has been completely introduced, sifted, 
and argued down to the last decimal 
before even a temporary order may 
be issued, is to declare that the provi- 
sions which exist in the statutes in the 
various states for temporary orders 
are meaningless and null. 

“Section 196.395, Wisconsin Stat- 
utes, specifically provides: ‘The Com- 
mission is empowered to issue condi- 
tional, temporary, emergency, and 
supplemental orders.’ 
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“We need not rely at all in the pres- 
ent order upon the emergency power 
under § 196.70, sustained by the su- 
preme court of Wisconsin in La Crosse 
y. Railroad Commission (1920) 172 
Wis. 233, P.U.R.1921A, 22, 178 N. 
W. 867, and set out in some detail in 
our two prior decisions. 

“Nor at this date do we have to de- 
fend the issuance of a temporary or- 
der without a valuation of the proper- 
ty, such as has been declared lawful in 
other adjudications also mentioned in 
our two previous decisions. O’Brien v. 
Public Utility Comrs. 92 N. J. L. 587, 
P.U.R.1919D, 774, 777, 106 Atl. 414. 

“See, Chicago R. Co. v. Chicago 
(1920) 292 Ill. 190, P.U.R.1921A, 
77, 126 N. E. 585; Oklahoma Gas & 
E. Co. v. State Corp. Commission 
(1921) 83 Okla. 281, P.U.R.1922A, 
336, 201 Pac. 505; Bartlesville v. 
Corporation Commission, 82 Okla. 
160, P.U.R.1921E, 509, 199 Pac. 396; 
Muskogee Gas & E. Co. v. State, 81 
Okla. 176, P.U.R.1920C, 806, 186 
Pac. 730; Omaha & C. B. Street R. 
Co. v. Railway Commission, 103 Neb. 
695, P.U.R.1919F, 307, 173 N. W. 
690. 

“We recognize, however, the limi- 
tations involved in issuing a tempo- 
rary order. The rate imposed may 
not be confiscatory, even though the 
order is temporary. Prendergast v. 
New York Teleph. Co. 262 U. S. 43, 
67 L, ed. 853, P.U.R.1923C, 719, 43 
S. Ct. 466. 


“Moreover, even in the issuance of 
a temporary order, there must be af- 
forded what is a reasonable oppor- 
tunity, under the circumstances, for 
the production of evidence. 

“In Indiana General Service Co. v. 
McCardle, 1 F. Supp. 113, P.U.R. 
[6] 
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1932D, 378, a statutory court granted 
the interlocutory injunction against a 
temporary order, the record disclos- 
ing, among other things, that the hear- 
ing occupied a single day and consist- 
ed merely of testimony by one Com- 
mission engineer and one Commission 
accountant, the Commission thereupon 
ordering a 20 per cent reduction. 

“In Rockland Light & P. Co. v. 
Maltbie, 148 Misc. 22, P.U.R.1933E, 
113, 266 N. Y. Supp. 377, a tempo- 
rary utility rate reduction was sus- 
pended where it was shown that the 
Commission had excluded certain tes- 
timony and exhibits offered by the util- 
ity which established prima facie that 
the temporary rates prescribed by the 
Commission would yield a return of 
less than 4 per cent on the value of the 
utility’s property. 

“In Tri-State Teleph. & Teleg. Co. 
v. Benson (U. S. Dist. Ct. 1932) 
P.U.R.1933A, 38, 43, an interlocu- 
tory injunction was held justified 
against a temporary order, the court 
reviewing the evidence presented by 
both the company and the Commission 
in court but referring to the record 
before thc Commission as follows: 

“‘TIn the case at bar, the record 
shows that the order was based upon 
evidence on the part of the Commis- 
sion only; that the company was giv- 
en no opportunity to cross-examine the 
witnesses, or to produce witnesses in 
its own behalf, or to make arguments 
on the evidence received.’ 

“We believe that our action in the 
present case is not repugnant to any 
of these three recent decisions but that, 
on the contrary, in the handling of the 
present temporary order, we are well 
within the reasonable and legal limits 
laid down by the authorities.” 
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The authorities cited by the Com- 
mission do not sustain its position. 
O’Brien v. Public Utility Comrs., su- 
pra, related to actions brought one by 
O’Brien and the other by the city of 
Trenton to set aside an order of the 
Public Utility Board increasing the 
rates of a utility. The court said: “It 
will not, we apprehend, be claimed that 
the fixing of a rate of 5 cents to be 
charged to each passenger for trans- 
portation was the result of any valua- 
tion. That sum seems to have been 
accepted by the railway corporations 
and the public as a reasonable rate to be 
paid by the public for the services ren- 
dered under the normal conditions ex- 
isting when the rate was established, 
and, after so many years of the exist- 
ence of such a rate without question, it 
must be assumed that the public and 
the serving corporation have both ac- 
quiesced in the reasonableness of such 
a charge, and that its reasonableness 
has been demonstrated by experience. 
What the Utility Board did in the case 
under consideration was to add to the 
existing rate a sufficient sum to meet 
the increased cost of operation due to 
increased taxes and labor cost imposed 
by the agencies of the national govern- 
ment to meet expenditures in the prose- 
cution of the war with Germany, all 
of which was carefully ascertained 
through testimony showing that the 
increase was necessary to prevent a 
deficit in operation.” [At p. 778 of 
P.U.R.1919D. ] 

Omaha & C. B. Street R. Co. v. 
Nebraska State R. Commission, 103 
Neb. 695, P.U.R.1919F, 307, 173 N. 
W. 690, was a similar case. It ap- 
pears that the situation dealt with in 
that case was due to an unexpected rise 
in the price of wages which made it 
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improbable that the present rate would 
yield sufficient revenue to pay a fair 
return. The company sought an jp. 
crease in fares from 5 to 7 cents. This 
the Commission refused to grant. Up. 
on appeal to the supreme court the 
order of the state Railway Commis. 
sion denying the increase was reversed 
with directions to issue a temporary 
order for increase in rates. 

Chicago R. Co. v. Chicago (1920) 
292 Ill. 190, P.U.R.1921A, 77, 126 
N. E. 585, was also a case where rates 
had been increased pursuant to the or- 
der of the Public Utilities Commis- 
sion. The contention in that case was 
that the rate was fixed by contract and 
it was so held by the circuit court. Up- 
on appeal, the circuit court was re- 
versed and the Public Utilities Com- 
mission affirmed. 

The cases from the state of Okla- 
homa cited by the Commission are not 
in point because of the peculiar con- 
stitutional and statutory provisions to 
be found in the state of Oklahoma. In 
that state when the court upon appeal 
reverses an order of the Corporation 
Commission, the court fixes the prop- 
er rate or charge. Art. IX, § 23, 
Okla. St. Ann. Const. In addition to 
that, the decision in Oklahoma Gas & 
E. Co. v. State Corp. Commission 
(1921) 83 Okla. 281, P.U.R.1922A, 
336, 201 Pac. 505, rests in part for its 
authority upon Omaha & C. B. Street 
R. Co. v. Nebraska State R. Commis- 
sion, supra. The propositions stated 
in that case were advanced to sustain 
an increase in rates whereas in the Ok- 
lahoma case the administrative order 
under consideration provided for a 
reduction in rates. The fundamental 
difference in the facts of the two cases 
seems not to have been observed. 
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In a certain sense an order reducing 
rates and fares is not temporary. If 
the order prescribes a rate unreason- 
ably low, the company loses its just 
revenue permanently during the pre- 
scribed period. An order, even though 
it may by its terms operate only a year, 
may therefore be unjust and unrea- 
sonable or even confiscatory for that 
matter and is so far as the revenues of 
that year are concerned final. In the 
1934 order (6 P.U.R.(N.S.) 389, 
448) the Commission set up a pro- 
cedure for modification. It had fol- 
lowed this practice in the 1932 and 
1933 orders. So far as we are advised 
no modification was ever made of any 
order. The mere reservation of the 
power to amend or alter the order, 
nothing having been done pursuant 
thereto, does not justify the order. 
The Commission said: “Because of 
the uncertainties which prevail today 
affecting the volume of business and 
costs of operation, the Commission 
will keep a check on the realized ef- 
fects of this present order in its actu- 
al operation. We are ordering the 
company to submit monthly reports re- 
flecting changes in gross revenues and 
in operating costs related to exchange 
business during the period covered by 
this temporary order so that we will 
be in a position to determine, as a re- 
sult of this test in actual operation, how 
the order is working out in practice, 
and be in a better position to modify 
the order if the facts require.” 

No doubt the failure of the Com- 
mission to consider modification of 
the order was due to the fact that the 
enforcement of the order was suspend- 
ed by court injunction and therefore 
never operated over any period. 


In Northern P. R. Co. v. Depart- 
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ment of Public Works, 268 U. S. 39, 
69 L. ed. 837, P.U.R.1925D, 93, 97, 
45 S. Ct. 412, 414, the Supreme Court 
said: “But where rates found by a 
regulatory body to be compensatory 
are attacked as being confiscatory, 
courts may inquire into the method 
by which its conclusion was reached. 
An order based upon a finding made 
without evidence [citing], or upon a 
finding made upon evidence which 
clearly does not support it [citing], 
is an arbitrary act against which 
courts afford relief. The error un- 
der discussion was of this charac- 
ter. It was a denial of due process. 
[Citing]. The invalidity was not 
avoided by making the order, in 
terms, for an experimental period. 
The rates as to which the evidence was 
primarily directed were those in force 
before and during the hearings. If 
even the existing rates were confisca- 
tory, as the carriers’ evidence embody- 
ing the results of ample experience 
tended to show, there could be no rea- 
son for awaiting the test of the much 
lower rates which were prescribed.” 


Even by way of test or experimen- 
tation the state may not confiscate the 
property of a citizen. Because of this 
fact various devices have been invent- 
ed to produce a rate by the test of ex- 


perience. If the utility is required 
over a limited time to operate on a 
diminished rate and experience shows 
the rate to be noncompensatory, its 
property is lost. Smith v. Illinois Bell 
Teleph. Co. (1930) 282 U. S. 133, 
158, 75 L. ed. 255, P.U.R.1931A, 1, 
51S. Ct. 65; Public Utility Comrs. v. 
New York Teleph. Co. 271 U. S. 23, 
31, 70 L. ed. 808, P.U.R.1926C, 740, 
46 S. Ct. 363; Pacific Gas & E. Co. v. 
San Francisco, 265 U. S. 403, 68 L. 
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ed. 1075, P.U.R.1924D, 817, 44 S. 
Ct. 537; Northern P. R. Co. v. De- 
partment of Public Works, supra. 
On the other hand, if the utility is 
required merely to segregate or hold 
the difference between the existing 
rate and the ordered rate, then the pub- 
lic does not get the benefit of a reduc- 
tion and there is no increase in reve- 
nues due to increased use. This situ- 
ation was met in the state of New York 
by the enactment of a law which pro- 
vided that the Public Service Commis- 
sion of that state might put in force 
a rate for a limited period but the law 
also provided that if the experiment 
resulted in a loss to the utility, that loss 
was to be amortized and covered by 
the final rate when fixed, thus enabling 
the company to recoup its loss. That 
law was sustained by the court of ap- 
peals in the state of New York, in 
Bronx Gas & E. Co. v. Maltbie (1936) 


271 N. Y. 364, 14 P.U.R.(N.S.) 337, 


Sz, 3:N. ©. (2a) $12, S15. The 
court of appeals said: ‘The Com- 
mission fixes a temporary rate pend- 
ing the hearing. It is based upon the 
elements stated, which are not all of 
those required to fix a permanent rate. 
As before stated, this would be impos- 
sible, if we must consider in fixing a 
temporary rate all the elements re- 
quired for the final rate: no tempo- 
rary rate could ever be fixed. This 
also is self-evident. Therefore, to 
meet these conditions the temporary 
rate is fixed, within reasonable limits, 
upon figures which can be with some 
exactness obtained from the books of 
the company, showing original cost or 
investment; and if finally, when the 
proceeding ends, the temporary rate 
is proved to have been too low, the util- 
ity must be permitted and authorized 
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to charge enough for its service to 
make up the loss. The consumer mug 
pay what he should have paid, and the 
only way to do it is to fix a rate high 
enough to make up this loss.” 

As to the character of a temporary 
rate, see Prendergast v. New York 
Teleph. Co. 262 U. S. 43, 67 L. ed. 
853, P.U.R.1923C, 719, 43 S. Ct 
466. 

In Driscoll v. Edison Light & P. 
Co. (1939) 307 U. S. 104, 83 L. ed, 
—, 28 P.U.R.(N.S.) 65, 59 S, Ct 
715, the Supreme Court had under 
consideration a statute of the state of 
Pennsylvania which contains a provi- 
sion similar to that found in the stat- 
utes of the state of New York. How- 
ever, in the Driscoll Case, it appears 
from the opinion that there was a full 
and complete hearing as to the rate 
base. The provisions with reference 
to recoupment, Purdon’s Pa. Stats. 
Anno. title 66, § 1150, are as follows: 
“Tf, upon final disposition of the is- 
sues involved in such proceeding, the 
rates as finally determined, are in ex- 
cess of the rates in such tem- 
porary order, then such public utility 
shall be permitted to amortize and re- 
cover, by means of a temporary in- 
crease over and above the rates finally 
determined, such sum as shall repre- 
sent the difference between the gross 
income obtained from the rates pre- 
scribed in such temporary order and 
the gross income which would have 
been obtained under the rates finally 
determined if applied during the pe- 
riod such temporary order was in ef- 
fect.” 

While § 196.395 provides that the 
Commission may issue orders calling 
for a test of actual results, the statute 
contains no provision for amortiza- 
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tion of the loss if in a rate case the so- 
called temporary rate should prove 
to be noncompensatory. As already 
pointed out, the cases hold that in es- 
tablishing a rate for the future and 
in the absence of statutory authoriza- 
tion therefor, the Commission may not 
amortize a loss or make a rate suff- 
ciently low to recapture the excesses. 
Denominating an order a temporary 
order does not operate to make appli- 
cable to it a different rule of statutory 
procedure than would otherwise be ap- 
plied to it; in determining the validity 
of a temporary order the same tests 
must be applied that are applied to an 
order in due course under the quoted 
provisions of the statute. It is clear 


that with reference to rates, the Com- 
mission has no authority to make an 
order without first giving the utility a 
hearing whether the order be styled 
temporary or an order in due course 


and it is immaterial whether the or- 
der is made upon a complaint, upon a 
summary investigation, or upon the 
Commission’s own motion. 

The Commission seems to have been 
of the view that although the company 
had presented none of its evidence 
and the Commission had not complet- 
ed its own, the company had had a 
hearing. No doubt proceedings be- 
fore administrative tribunals are not 
required to be conducted with all the 
formality of a hearing or trial in a 
court. It is only necessary that the 
essentials be preserved. It is difficult 
to see how even in an administrative 
hearing the utility can present its case 
until it is advised as to what it must 
meet. This is not a case where the 
company was applying for a change in 
rates and was therefore under an ob- 
ligation to go forward with its proof. 
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This proceeding was instituted upon 
the Commission’s own motion and it 
undertook to establish the basis for a 
finding (1) that the existing rate was 
unlawful and unreasonable, and (2) 
what constituted a lawful and reason- 
able rate. 

At the time the 1934 order, supra, 
was issued there was substantially 
nothing before the Commission except 
the facts produced by the employees 
of the Commission who had not yet 
completed their investigations. Oth- 
erwise than by the issuance of the or- 
der and the course of the proceedings, 
the company in this case was not ad- 
vised of what it was the Commission 
sought to do,—the company contends 
that it had no notice of the purpose 
and intention of the Commission to is- 
sue temporary orders, which would 
give it an opportunity to produce evi- 
dence with respect to the matters de- 
termined in the temporary orders. 
Certainly there was no hearing in any 
legal sense. We do not need to con- 
sider in this case what constitutes a 
minimum of hearing to accord the 
company due process of law. In this 
case the statute prescribes that no or- 
der shall be issued until a hearing has 
been held. Being present at the pres- 
entation of the evidence offered by 
and on behalf of the Commission and 
cross-examining some of its witnesses 
without opportunity to offer the evi- 
dence of the company in rebuttal and 
to present arguments based upon all 
the evidence does not amount to a 
hearing as that term is used in the law. 
Each session of the tribunal is in or- 
dinary parlance frequently referred to 
as a “hearing.” Such a hearing is not 
a hearing within the meaning of 
§ 196.26. The conclusions of the 

30 P.U.R.(N.S.) 





WISCONSIN SUPREME COURT 


Commission based upon its own evi- 
dence, a large part of which was pre- 
sented by members of its staff, could 
hardly be otherwise than prejudicial 
to the rights of the company, and that 
is especially so in this case where the 
determinations of the Commission 
seem to derive very largely from gen- 
eral economic conditions. Such con- 
ditions except so far as they disclose 
definite economic trends have very lit- 
tle bearing upon a rate case. In the 
New York and Pennsylvania cases al- 
ready referred to, the rate base was 
derived from the books of the com- 
pany in accordance with the provisions 
of the statute. We think this is a 
sound and proper procedure. A util- 


ity is in no position to impeach its own 
books. The public is protected by rea- 
son of the fact that the accounts of a 
public utility are and have been for 
many years subject to rigid regulation 


and supervision both as to form and 
substance. When a rate base is de- 
rived from the books and provision is 
made for amortization of losses if ap- 
plication of the rates produce a loss, 
the company is fully protected and may 
not complain. In this case it did not 
appear from the books of the company 
that the existing rates were unlawful 
or unreasonable. It is only by ‘‘ad- 
justing” the rate base down and the 
net income up that the existing rates 
were made to appear unreasonable. 
Thus, the income per books for the ex- 
change system was $1,641,921. Aft- 
er adjustment it was $2,831,414. The 
book value of the exchange plant be- 
fore allocation of terminal toll other 
than the property which the company 
books showed as toll investment 
amounted to $56,704,228. By the 
1934 order the cost of reproduction 
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new less depreciation including going 
value of the exchange plant was fixe 
at $34,386,807. These results wer 
arrived at from the Commission’; 
1934 order before the company had 
introduced any part of its case except 
certain evidence on excess plant and 
valuation in response to the Commis. 
sion’s order and some exhibits and 
testimony in June, 1934. 

Consideration of the opinion and 
order of the Commission issued jn 
1934 shows that the hearing was in. 
complete and that the order was based 
upon a partial hearing. Certainly there 
can be no claim that the company had 
been accorded a formal hearing. We 
attach no particular importance to the 
use of the word “formal” in the stat- 
ute. A full and fair hearing, a fair 
hearing, a formal hearing, and a hear- 
ing all amount to the same thing in 
the law. 

It is considered therefore that the 
trial court correctly held that the 1934 
orders should be vacated and set aside 
for the reason that the company had 
not been accorded a hearing in ac- 
cordance with the requirements of the 
statutes hereinbefore set out. 

While as indicated in the decisions 
of other courts, rate cases tend to drag 
out to interminable length and the 
rights of the utilities and the public 
often suffer on account of the length 
of hearings, the situation must be 
remedied in some way other than by 
a violation of the fundamental rights 
of parties. It seems to us that the 
statutory provisions of New York and 
Pennsylvania point to a solution of 
this difficult and perplexing problem. 
Under such statutes rates may be 
based upon experience rather than 
upon prophecy and guesswork. If 
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the methods suggested in those statutes 
be followed neither the public nor the 
utilities will suffer. 

It may be thought that our deter- 
mination in this case deprives the stat- 
ute authorizing the issuance of tempo- 
rary and emergency orders of any 
practical value. We think this is not 
a sound conclusion. Temporary and 
emergency rates may be appropriately 
and widely used where the circum- 
stances are such as to justify them. 
The fact that a statute authorizes the 
issuance of temporary orders does not 
mean that temporary orders may be 
issued under any and all circumstan- 
ces. We have already pointed out that 
with the consent of the company, its 
rates and tolls may be decreased with- 
out a hearing such as is required in 
an adversary proceeding. Likewise 
the Commission is authorized to issue 
such orders for the increase of rates 
where it appears to it that such in- 
crease is in the public interest and nec- 
essary to preserve the property and 
rights of the utility. What must al- 
ways be borne in mind is that there is 
a wide difference between what may 
be done by way of increasing or de- 
creasing rates upon the application of 
the utility or decreasing rates against 
the protest of the utility. When rates 
are increased upon the application of 
the utility, the Commission consents 
for the public and the resulting order 
is in effect a consent order. When 
rates are decreased upon application 
of the utility a like consent order re- 
sults if the Commission approves the 
decrease. The statute prohibits an in- 
crease or decrease of rates without the 
consent or approval of the Commis- 
sion. When, however, the utility ob- 
jects and an issue is thus raised, the 
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considerations which then govern the 
action of the Commission are entirely 
different. The Commission must then 
proceed with full regard to the statu- 
tory and constitutional rights of the 
utility. 

Final Order 


The court found with respect to the 
final order that due notice was given 
to the company and ample time for 
presentation of evidence and for argu- 
ment was accorded to the company but 
concluded as a matter of law that the 
final order was issued without a fair 
hearing and with such bias and preju- 
dicial conduct by the Commission that 
the order deprives the plaintiff of prop- 
erty without due process of law and 
denies to the plaintiff the equal pro- 
tection of the law in violation of the 
Constitution of the United States and 
of the state of Wisconsin. This con- 


clusion seems to be based upon the fol- 
lowing statement of facts made by the 


trial court: “It is admitted that none 
of the Commissioners heard or read 
all of the evidence in the record. It is 
further admitted that in each of the 
orders important parts thereof, which 
contained and which were more or less 
decisive of the ultimate effect of the 
orders themselves, were prepared and 
written by witnesses appearing on be- 
half of the Commission. These parts 
of the orders so prepared and written 
by such witnesses dealt with the issues 
before the Commission upon which 
each of such witnesses had appeared 
as the principal witnesses. In the 
main, such parts of the orders were in 
full accord with the testimony given 
by the witnesses writing that part of 
the order. This required the 
witness to sit in judgment upon his 
own testimony given under oath and 
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to weigh such testimony in the balance 
as against the opposition witnesses of 
the plaintiff (the company), a party 
to the proceeding, and in opposition to 
the party for whom such witness had 
been called and had given testimony. 
(Witnesses named).” 

From the findings of the trial court 
it also appears that the Commission- 
ers were irregular in their attendance 
upon hearings and that no one Com- 
missioner attended all of the hear- 
ings except that the seventy-two hear- 
ings held after the 1934 order were all 
attended by one Commissioner, the 
other Commissioner attending thirty- 
three hearings. Continuing, the trial 
court said: “Complaint is also made 


by the plaintiff that an atmosphere of 
antagonism to the plaintiff pervaded 
the proceedings and the action of the 
Commission, which was in part mani- 
fested by propaganda and press re- 


ports. The record shows that the 
Commission obtained a newspaper re- 
porter to take an examination as a 
‘transportation inspector’; that his 
name was so entered upon the public 
payrolls ; that he performed no service 
in that capacity ; that instead the Com- 
mission instructed him to prepare and 
give out reports to the daily press of 
the doings of the Commission ; that in 
giving out news pertaining to these 
proceedings, with the knowledge and 
consent of the Commissioners, he 
would interview witnesses for the 
Commission and examine their exhib- 
its in advance of the giving of the tes- 
timony and in advance of the intro- 
duction or use of such exhibits and 
therefrom prepare and give releases to 
the daily press, as if such testimony 
had already been given; that copies of 
such releases were refused to counsel 
30 P.U.R.(N.S.) 88 


for the plaintiff and that none of the 
plaintiff’s witnesses were so inter. 
viewed in advance.” 

[16] While the 1932 orde, 

(P.U.R.1932D, 173) and the 1933 or. 
der were not before the circuit court 
for consideration, because of the fact 
that the 1934 order (6 P.U.R.(N.S.) 
389) and final order (13 PUR 
(N.S.) 224) referred to the 1932 and 
1933 orders and the 1934 and final or. 
ders are in part based upon conclusions 
reached in the two earlier orders, the 
trial court was of the view that it was 
necessary to consider all of the orders 
in order to present a complete picture 
of the attitude of the Commission so 
far as it pertains to denial of due proc- 
ess. We do not concur in the view of 
the trial court that the defects of the 
1932 and the 1933 orders are so incor- 
porated in the 1934 order and the final 
order as to invalidate them. It is true 
there were not four proceedings. 
There was but one, in the course of 
which the Commission issued in addi- 
tion to the final order, three interlocu- 
tory or so-called temporary orders. 
However, as a matter of fact, upon 
the issuance of the 1932 and 1933 or- 
ders, the Commission did consider the 
testimony already introduced by it and 
while because of such consideration it 
may have to a certain extent prejudged 
the matter, this did not preclude a full, 
fair, and open consideration of the 
whole record when it came to the is- 
suance of the final order and the mak- 
ing of the findings upon which it was 
based. 

[17] The trial court criticized 
very severely the fact that before lis- 
tening to arguments of counsel for the 
company, the Commission made and 
signed the 1933 order. After having 
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made and signed the order, it then 
heard the arguments. This was of 
course irregular and not in accordance 
with ordinary procedure before courts 
or Commissions. However, the order 
had not been issued. It was still un- 
der the control of the Commission, 
which still had power to modify or al- 
ter it. Without in any way approving 
such procedure, it is considered that it 
does not affect the validity of the or- 
der which was in fact issued after ar- 
guments had been heard. 

In connection with procedural mat- 
ters before administrative bodies we 
quote from Omaha & C. B. Street R. 
Co. v. Nebraska State R. Commis- 
sion, 103 Neb. 695, P.U.R.1919F, 
307, 312, 173 N. W. 690, 692. In 
this case the court had under consid- 
eration an order of the railway com- 
mission denying an increase of rates. 
The court reversed the order of the 


Commission denying the increase and 
remanded the case with instructions to 


order an increase. The court said: 


“Complaint is made by the plaintiff 
company of the attitude of the Com- 
missioners, or some of them, or their 
manner of conducting the hearing. We 
admit that it is a little startling to the 
lawyer, bred in the courts, who is sub- 
mitting his controversy to a body hav- 
ing judicial powers, to see a member 
of that body conduct a cross-exami- 
nation and hear him express opinion 
upon the merits before the case is fi- 
nally submitted. Not only is impartial- 
ity the supreme virtue of courts as min- 
isters of the law, but the courts have 
always recognized that their functions 
can be best exercised and protected un- 
der conditions which exclude any in- 
vasion of the partisan or personal ele- 
ment, or the appearance of it. Ac- 
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cordingly they have been hedged about 
by forms and rules calculated to in- 
spire the greatest respect for the posi- 
tion the judge occupies. That which 
may appear to be anomalous inheres 
more or less in the nature of the pro- 
ceeding and the unusual powers vested 
in the state Railway Commission. The 
division of the powers of the state in- 
to legislative, executive, and judicial 
is natural. Aristotle pointed out long 
ago the difficulties and dangers of 
lodging law-making powers in the ex- 
ecutive department of government. 
Courts, as such, knew only adversary 
parties and are unsuited to the work 
of Commissions. 

“The state Railway Commission is 
clothed with certain legislative, judi- 
cial, and administrative powers, but a 
review of its action is reserved to the 
courts. In the exercise of its legis- 
lative and administrative powers, it 
must be that it exercise those func- 
tions, and hence conduct for itself 
those investigations which will enable 
it to legislate wisely. It must be per- 
mitted to see to it that the evidence 
necessary is adduced, and to take the 
legislator’s attitude as to what the law 
should be. The Commission, as a co- 
ordinate department of the state, acts 
independently. In the exercise of its 
prerogatives, it is not subject to dicta- 
tion or criticism by the courts, except 
as what transpires may be a proper 
subject of review, as bearing upon the 
orders or judgments of the Commis- 
sion. The courts, ordinarily, in re- 
viewing the work of arbitration boards 
and Commissions, give ready attention 
to any complaint on the part of either 
ofthe parties that the body hearing 
the matter was actuated by any feeling 
of bias or prejudice, or other improp- 
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er motive. The Commission is free 
to adopt its own rules and course of 
procedure, and to do everything neces- 
sary to inspire and bring about abso- 
lute respect for it and its judgments. 
It may preserve decorum, and under 
some circumstances may punish for 
contempt. Being, in fact, neutral as 
between the parties, and conducting 
its hearings, not ex parte, nor as a par- 
tisan debate between it and either of 
the parties, it may avoid all appear- 
ance of bias or prejudice. Upon re- 
view of the record in this case, we 
find nothing to indicate that the Com- 
mission has been actuated by any de- 
sire other than to do justice to the util- 
ity, on the one hand, and the public, 
on the other.” 


In this connection, however, we call 
attention to State ex rel. Madison Air- 
port Co. v. Wrabetz (1939) — Wis. 
—, 285 N. W. 504. 


[18] We discover no authority to 
sustain the proposition made that the 
trial court may enter upon an inde- 
pendent investigation to determine the 
mental attitude of the Commissioners 
who sat upon the case to discover 
whether they were unfair, biased, and 


prejudiced. In Morgan v. United 
States (1938) 304 U.S. 1, 23, 82 L. 
ed. 1129, 1135, 23 P.U.R.(N.S.) 339, 
346, 58 S. Ct. 773, 999, evidence 
was taken in the action to review with 
respect to the nature of the hearing 
accorded by the secretary but this is 
an entirely different thing than trying 
the question of the mental attitude of 
the administrative tribunal in an ac- 
tion to review one of its orders. 

If there appears in the record evi- 
dence of bias or prejudice on the part 
of the Commissioners which is of such 
a character as to deprive the company 
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of a fair hearing, an entirely different 
question would be presented. With 
respect to the exercise of the fact. 
finding power, the administrative pro. 
cess more nearly parallels that of the 


judicial process than of the legislative § 


process. We find no authority which 
holds that an appellate or reviewing 
court may enter upon an investigation 
de hors the record to determine wheth- 
er or not the judge who tried the case 
was biased or prejudiced. Upon rea- 
son it would seem that such an in- 
vestigation would operate to destroy 
the usefulness of the whole judicial 
system. It is not an uncommon thing 
for unsuccessful litigants to accuse 
judges and courts of bias and preju- 
dice. If litigants were entitled to have 
that question tried de novo in the re- 
viewing court, one can scarcely imag- 
ine the consequences. It is considered 
therefore both upon authority and rea- 
son that the trial court was not war- 
ranted in trying the issue of whether 
the Commission was in fact biased or 
prejudiced upon testimony not found 
in the record made before the Com- 
mission. See in this connection Gen- 
eral Accident Fire & Life Assurance 
Corp. v. Industrial Commission 
(1937) 223 Wis. 635, 652, 271 N. 
W. 385. 


[19] The Commission is a statu- 
tory body. Its powers are limited 
and prescribed by the statute. There 
is no provision for anything cor- 
responding to a change of venue. If 
the contention of the company should 
prevail on the basis made here it is 
conceivable at least that a case might 
never be brought to a final determina- 
tion because it might be found that the 
Commission was biased or prejudiced. 
While there are some acts of the Com- 
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mission or some of the Commissioners 
which seem of a questionable character 
and in this connection we refer espe- 
cially to the signing of the order of 
1933 before hearing argument with 
respect to it and the systematic fur- 
nishing of advance reports to the 
press of what witnesses for the Com- 
mission were to testify to in a pro- 
ceeding pending before the Commis- 
sion, it cannot be said that these were 
of such a character as wholly to vitiate 
the proceeding before the Commission. 
The statutory duties of the Commis- 
sion place it in a very difficult position. 
While it is almost inevitable that it 
will be subject to criticism for so do- 
ing, it must furnish the evidence large- 
ly from members of its own staff or 
witnesses employed by it as experts. 
It must also act as prosecutor in the 
case and when the case is completed, it 
must exercise the judicial function and 
it would be strange indeed if some- 
where along the line it had not taken 
some step which would subject it to 
criticism, especially if it be judged by 
standards applicable to courts. We 
do not find in the record evidence of 
any bias or prejudice against the com- 
pany as such. Energetic and perhaps 
over-zealous prosecution of a case may 
lead to an appearance of bias and prej- 
udice. Bias and prejudice attributable 
to some feeling against the company is 
an entirely different thing than zeal 
in the discharge of a highly important 
public duty. 


The company contends that the or- 


_ ders under consideration were unlaw- 


ful because the procedure followed by 
the Commission was unconstitutional 
for two reasons: (1st) because the 


company was not fully apprised of 
the issues and the nature of the order 
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which the Commission proposed to 
issue; (2d) that the decision of the 
Commission on the greater part of the 
issues was prepared and written by 
witnesses who testified on the trial on 
behalf of the Commission. 

The only notice that the company 
had as to the nature and extent of the 
investigation was that given it by the 
order of July 29, 1931 (P.U.R.1931E, 
135). The 1931 order grew out of 
and was in part based upon matters 
adduced in the Madison Rate Case 
(P.U.R.1931E, 97, 101) which in 
turn was based upon a petition of the 
company to increase Madison ex- 
change rates. The order has already 
been set out in extenso. From the 
order it appears that the Commission 
determined to institute on its own mo- 
tion an inquiry into the rates, charges, 
tolls, services, rules, practices, and ac- 
tivities of the company, which was to 
be comprehensive and _ exhaustive 
(P.U.R.1931E, 135). 

[20] It is considered that the com- 
pany may not justly complain of lack 
of notice. Such notice as the statute 
requires was given. We may at this 
point as well as at any other give con- 
sideration to a matter bearing upon 
the matter of notice. Section 196.405 
introduced into Chap. 196 of the stat- 
utes by Chap. 183 of the Laws of 1931 
makes elaborate provision for rehear- 
ing before the Commission. This stat- 
ute was quite evidently designed to 
prevent utilities from taking advantage 
of any inadvertence, omission, or ac- 
cidental error in proceedings before 
the Commission. Subsection (2) pro- 
vides: “The application for a rehear- 
ing shall set forth specifically the 
ground or grounds on which said ap- 
plicant considers said order or de- 
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termination to be unlawful or unrea- 
sonable.” 

This provision together with the re- 
quirement that, if additional evidence 
is taken before the court, the record 
may be sent back to the Commission 
for further consideration insures full 
consideration by the Commission upon 
contested points and gives the Com- 
mission full opportunity to make any 
desired corrections. 

Subsection (5) provides: “It is 
hereby declared that the legislative 
powers of the state, in so far as they 
are involved in the issuance of orders 
and decisions by the Commission, have 
not been completely exercised until 
the Commission has acted upon an 
application for rehearing.” 

This provision implies that the pro- 
ceeding in a rate case is not complete 
until a motion for rehearing has been 
made. After the issuance of each of 


the four orders, there were motions 
for rehearing, exhaustive specifica- 


tions of claimed errors. The motions 
for rehearings were granted and at the 
rehearing the whole matter was re- 
argued. 

It is considered that this statute, in 
addition to insuring the Commission 
opportunity to make any desired cor- 
rections, gives the utility full oppor- 
tunity to present and argue the matter 
to the Commission upon the basis of 
its findings and decision and it obviates 
and cures any defect in the proceeding 
relating to notice. The legislative 
process not being complete at the time 
of the rehearing, the matter is open 
and by the terms of the statute, the 
moving party is required to specify 
the ground or grounds upon which he 
considers the order made to be unjust 
and unreasonable. 
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[21] The company also complains 
that the findings were prepared from 
memoranda furnished by expert wit. 
nesses who were members of its staf 
or its employees ; that these memorap. 
da were in effect adopted by the Com. 
mission as its findings with the re. 
sult that the company was not apprised 
of the nature of the proposed findings 
and therefore denied a hearing, under 
the doctrine of Morgan v. United 
States, supra. In the Morgan Case 
findings were prepared in the Bureay 
of Animal Industry, Department of 
Agriculture. When prepared they 
were submitted to the Secretary, who 
approved and signed them with a few 
slight changes. The findings were 
180 in number and dealt with the prac- 
tices and facilities of the Kansas City 
Livestock Market and matters relating 
thereto. No opportunity was afford- 
ed the appellant to examine the find- 
ings. The appellant sought a rehear- 
ing before the Secretary but his appli- 
cation was denied. In disposing of the 
matter, the court, at p. 345, of 23 
P.U.R.(N.S.) said: 

“Conceivably, the Secretary, in a 
case the narrow limits of which made 
such a procedure practicable, might 
himself hear the evidence and the con- 
tentions of both parties and make his 
findings upon the spot. Again, the 
evidence being in, the Secretary might 
receive the proposed findings of both 
parties, each being notified of the pro- 
posals of the other, hear argument 
thereon, and make his own findings. 

“But what would not be essential 
to the adequacy of the hearing if the 
Secretary himself makes the findings 
is not a criterion for a case in which 
the Secretary accepts and makes as 
his own the findings which have been 
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prepared by the active prosecutors for 
the government, after an ex parte dis- 
cussion with them and without ac- 
cording any reasonable opportunity to 
the respondents in the proceeding to 
know the claims thus presented and 
tocontest them. That is more than an 
irregularity in practice ; it is a vital de- 
fect.” 

Conceding that the findings of the 
Commission were made up on the bas- 
is of memoranda prepared by the va- 
rious staff members and employees of 
the Commission, most of whom were 
witnesses, it is considered upon the 
facts of this case that the doctrine of 
the Morgan Case, supra, does not ap- 
ply. The final order of March 24, 
1936 (13 P.U.R.(N.S.) 224) con- 
tains a full and complete analysis of 
all the evidence offered before the 
Commission and covered 180 pages 
of the printed case. April 11, 1936, 
the company filed an application for a 
rehearing. This application pointed 
out alleged errors in the findings of 
the Commission and raised substan- 
tially all of the questions that are 
raised here in relation to the facts up- 
on which the determination or order 
of the Commission was based. The 
application for rehearing was allowed 
and the matter was reopened and re- 
argued before the Commission on 
April 17, 1936. Asa result the Com- 
mission made some minor adjustments 
or changes in its findings and as 
changed confirmed the findings as filed. 


The facts in this case do not paral- 
lel the facts in the Morgan Case, su- 
pra, and are fundamentally different. 
Here the company was granted a re- 
hearing when the findings and order 
of the Commission were before it in 


extenso. The opinion disclosed the 
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basis upon which the findings rested in 
such form as to be readily subject to 
analysis by the engineers, accountants, 
and counsel for the company. Nor 
does it appear that the final determina- 
tion of the Commission in this case 
was based entirely upon memoranda 
prepared by members of its staff and 
some of the witnesses in the case. 
Some parts of the final order appear 
to be substantial copies of this memo- 
randa but the discussion discloses that 
all of this memoranda was reconsid- 
ered and a considerable part restated 
by the Commission. 

The Commission may not abdicate 
its power or delegate its fact-finding 
function to material witnesses. In 
cases, however, involving special or 
technical problems, the Commission 
may without depriving a party of due 
process or a fair hearing delegate to 
members of its staff even though they 
have been material witnesses the duty 
of putting into proper form and tech- 
nical language its findings upon en- 
gineering and accounting questions. 
There is no reason to suppose that the 
contribution of the witnesses to the 
findings was any more than that of 
casting them into technical language 
appropriate to the disposition of ac- 
counting and engineering problems. 
This function the Commission was 
doubtless unequipped to perform. We 
conclude that the use of the technical 
staff in this way infringed no consti- 
tutional rights of the company and 
constituted no violation of the statutes, 
although where this procedure is 
adopted the doctrine of the Morgan 
Case, supra, does apply and notice of 
the findings should be served upon 
the ‘company and an opportunity be 
given for an argument on the basis 
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of these findings. This right was ac- 
corded to the company when the re- 
hearing was granted and the matter 
reargued. 

Witnesses as well as members of the 
Commission should make every effort 
to act in a fair and impartial manner. 
After all they represent the interests 
of the state and are not concerned with 
anything but the establishment of a 
lawful and reasonable rate. They are 
not as attorneys endeavoring to win 
a case. The Commission is of course 
charged with the duty of seeing that 
the work of its staff is done in a fair 
and impartial manner if it is to be ac- 
cepted as a basis of decision. 

[22] The company. further con- 
tends that it was deprived of a fair 
hearing with respect to the final order 
because the Commission by the mak- 
ing of the 1932 (P.U.R.1932D, 173) 
1933 and 1934 (6 P.U.R.(N.S.) 
As 


389) orders prejudged the case. 
already indicated the Commission in 
recitals preliminary to the 1934 order 
indicated that no part of the company 
evidence had been introduced except 


a very small amount of rebuttal. The 
1934 order, supra, as were the preced- 
ing orders, was issued upon the basis 
of the evidence offered by the Com- 
mission. Upon a consideration and 
analysis of this evidence the Commis- 
sion concluded that the existing rates 
were unjust and unreasonable and or- 
dered a reduction. However, when it 
came to the making of the final order 
(13 P.U.R.(N.S.) 224) the opinion 
of the Commission discloses that it 
gave consideration to the evidence of- 
fered and received on behalf of the 
company, which at the time the final 
order was made had completed its 
case. The argument that the case was 
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prejudged must rest almost entirely 
upon the fact that the findings of th 
Commission and the final order to, 
certain extent adhered to the findings 
made on partial evidence as a basis for 
the previous orders. While there j; 
some force to the argument that a tri. 
bunal which has once passed upon 
certain phases of a case does not ap- 
proach the final determination in the 
same attitude of mind that it would 
have if it had never passed judgment 
upon any part of the case, it cannot 
be said upon the record in this case 
that in the respects considered there 
was any such prejudgment by the 
Commission as deprived the company 
of a fair hearing. 

[23-26] On behalf of the Commis. 
sion it is argued that the trial court did 
not accord the findings of the Com- 
mission the weight to which they were 
entitled under the statute. 

Section 196.46, Wisconsin Stats, 
provides: “In all trials, actions, and 
proceedings arising under or growing 
out of the exercise of the authority and 
powers granted to the Commission, the 
burden of proof shall be upon the par- 
ty adverse to such Commission or 
seeking to set aside any determination, 
requirement, direction, or order of said 
Commission, to show by clear and sat- 
isfactory evidence that the determina- 
tion, requirement, direction, or order 
of the Commission complained of is 
unreasonable or unlawful.” 

It is the contention of the company 
that under Ohio Valley Water Co. v. 
Ben Avon, 253 U. S. 287, 289, 64 L. 
ed. 908, P.U.R.1920E, 814, 40 S. Ct. 
527, in an action to review the deter- 
mination of the Commission, the com- 
pany is entitled to a trial de novo and 
an independent determination of the 
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law and the facts upon the entire rec- 
ord, including both the Commission 
record and the evidence taken in court, 
although in making this contention the 
company concedes that the court should 
accord to the Commission’s findings 
appropriate presumptions of correct- 
ness and that errors must be demon- 
strated by clear and satisfactory evi- 
dence. Wisconsin-Minnesota Light & 
P. Co. v. Railroad Commission, 183 
Wis. 96, P.U.R.1924C, 534, 197 N. 
W. 359. Certain it is that the court 
must examine the record upon which 
the determination of the Commission 
is based sufficiently to enable it to de- 
termine that the findings of the Com- 
mission are in the zone of lawfulness 
and reasonableness. The last word 
upon this much debated subject seems 
to be found in St. Joseph Stock Yards 
Co. v. United States (1936) 298 U. 
S. 38, 80 L. ed. 1033, 14 P.U.R. 


(N.S.) 397, 404, 56 S. Ct. 720, 726. 
While the court pointed out in that 
case that where the matter at issue was 
one of confiscation, the findings of the 
administrative body could not be made 


conclusive, it also said: “But this 
judicial duty to exercise an independ- 
ent judgment does not require or jus- 
tify disregard of the weight which 
may properly attach to findings upon 
hearing and evidence. More- 
over, as the question is whether the 
legislative action has passed beyond the 
lowest limit of the permitted zone of 
reasonableness into the forbidden 
reaches of confiscation, judicial scru- 
tiny must of necessity take into ac- 
count the entire legislative process, in- 
cluding the reasoning and findings up- 
on which the legislative action rests. 
We have said that ‘in a question of rate 
making there is a strong presumption 
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in favor of the conclusions reached by 
an experienced administrative body 
after a full hearing.’ Darnell v. Ed- 
wards, 244 U. S. 564, 569, 61 L. ed. 
1317, 1321, P.U.R.1917F, 64, 68, 37 
S. Ct. 701, 703. The established 
principle which guides the court in the 
exercise of its judgment on the entire 
case is that the complaining party car- 
ries the burden of making a convinc- 
ing showing and that the court will 
not interfere with the exercise of the 
rate-making power unless confiscation 
is clearly established.” 

The issue in this case was confisca- 
tion. It applies, however, at least by 
analogy to cases involving the finding 
of a reasonable rate under the statute. 

This court has held from the begin- 
ning, Minneapolis, St. P. & S. Ste. M. 
R. Co. v. Railroad Commission 
(1908) 136 Wis. 146, 116 N. W. 905, 
17 L.R.A.(N.S.) 821, that much 
weight should be attached to the find- 
ings of the Commission. It is quite 
probable that courts will and should 
more closely scrutinize the record in 
cases involving confiscation than in 
cases involving other kinds of admin- 
istrative action where the power exer- 
cised is dominantly legislative and no 
constitutional right is involved. In 
this case the trial court in its opinion 
referred to St. Joseph Stock Yards 
Co. v. United States, supra, and other 
cases. 

As disclosed by the fourth conclu- 
sion of law, the trial court was of the 
view that the presumptions contained 
in § 196.40 and § 196.46 had been de- 
stroyed by reason of the failure of the 
Commission to give the plaintiff ade- 
quate notice and an unbiased and un- 
prejudiced hearing ; the trial court nev- 
ertheless said that all findings of fact 
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and all other conclusions of law here- 
in were made as if such presumptions 
were in force. 

It is very difficult to ascertain, by 
a comparison of the findings made by 
the Commission with those made by 
the trial court considered in connection 
with the evidence which supports 
them, whether the trial court gave full 
effect and the statutory weight to the 
findings of the Commission, this for 
the reason that the findings made by 
the Commission contain a great deal of 
discussion, rationalization, and argu- 
mentative matter, none of which has 
any place in findings of fact however 
helpful they may be in enabling the 
court to discover the Commission’s ap- 
proach to the various problems pre- 
sented. It is quite evident from the 


record that the trial court was very 
much impressed by the fact that in its 


opinion the Commission had acted ina 
biased, arbitrary, and prejudicial man- 
ner. 

This court does not sit as a court 
of review of the findings of the Com- 
mission. It is a part of its function to 
determine whether the trial court pro- 
ceeded in a proper manner and in ac- 
cordance with the statutory provisions 
to review the determination of the 
Commission. We are therefore re- 
quired to determine what weight 
should be given by this court on an 
appeal from the judgment of the cir- 
cuit court to the findings of the trial 
court. The statute nowhere attempts 
to set up standards to be applied by 
this court in reviewing the judgment 
of the trial court in rate cases. 

The rule in this state long established 
is that findings of fact made by a trial 
court will not be disturbed on appeal 
to this court unless they are contrary 
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to the great weight and clear prepon. 
derance of the evidence. See cases cit. 
ed 1 Callaghan’s Digest, p. 306, § 587 

In reviewing the determination of 
the trial court that a rate fixed by the 
Commission is unlawful and unre. 
sonable, it is the duty of this court to 
examine the record to determine 
whether the trial court committed er. 
ror. This court does. not approach 
questions of fact from the same stand- 
point that the trial court approached 
them. If the trial court applied cor- 
rect principles of law and accorded the 
findings of the Commission the weight 
to which they were entitled under the 
statute, the determination of the trial 
court must be upheld unless it is clearly 
wrong. This court determines ques- 
tions of law for itself. 

Under the doctrine of the St. Jo- 
seph Stock Yards Case, supra, the 
complaining utility is entitled to have 
the independent judgment of the court 
reviewing the record made before the 
Commission. But in the exercise of 
its independent judgment the review- 
ing court should give much weight to 
the determination of the Commission. 
What this court reviews is the record 
in the circuit court and if no reversible 
error is discovered, the judgment of 
the trial court must be affirmed. 

The trial court found that the pre- 
sumptions contained in §§ 196.40 and 
196.46 in favor of the findings and 
determination of the Commission 
were destroyed in this case by the fail- 
ure of the Commission to give the 
company a fair hearing and to conduct 
proceedings in an unbiased and un- 
prejudicial manner. 

We have already held under the facts 
of this case that bias and prejudice did 
not deprive the company of due proc- 
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es of law. We come now to a con- 
sideration of how the bias and preju- 
dice found by the trial court affects 
the weight to be given to the findings 
and determination of the Commis- 
sion. An examination of this ques- 
tion imposes upon this court a duty of 
a disagreeable nature but one which 
it must discharge. In the beginning 
we may say that we acquit the Com- 
mission of any intentional disregard of 
the rules of law which govern its ac- 
ions. It seems to us that the Commis- 


state of mind induced by the existing 
depression which more or less subcon- 
siously led it to a position where it 
was very difficult, if not impossible, 
for it to give a dispassionate judgment 
upon the facts. Prior to the issuance 
of the 1932 order and apparently as a 
basis for the whole investigation, the 
Commission brought before it a num- 
ber of nationally known economists, 
among whom were Dr. F. C. Mills, 
Dr. E. R. A. Seligman, Dr. Frank 
A. Fetter, Dr. C. K. Leith, and others. 
The economists gave a large amount 
of testimony relating to general eco- 
nomic conditions, their cause and prob- 
able effect and on the basis of that tes- 
timony arrived at certain underlying 
conclusions. Among other things the 
Commission in the 1932 order (P.U.R. 
1932D, 173, 261-267) said: 

“The present depression is no minor 
disturbance. It constitutes an econom- 
ic crisis of major proportions. ; 
There are facts in the record relating 
not only to the country as a whole but 
especially to Wisconsin farmers, wage 
earners, corporations, and citizens gen- 
trally. These are the customers of the 
utilities under our jurisdiction. 

“When their incomes on the aver- 
7] 
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age have shrunk by 25 per cent or 
more, when less than a third of Wis- 
consin corporations report taxable in- 
comes, when farmers receive 50 per 
cent less than in 1929, when all meas- 
ures of wage-earners’ livelihood show 
unprecedented losses, we surely are not 
dealing with any minor disturbance. 
The prices of most commodities have 
been drastically cut, though in varying 
proportions. But utility rates and a 
few other prices have virtually stood 
still. 

“Threatened or actual loss of utility 
service to large numbers of Wiscon- 
sin consumers seems to us clearly an 
‘injury to the interests of the people.’ 

“We are aware of the difficulties of 
measuring precisely the impaired pur- 
chasing ability of thousands of scat- 
tered consumers, each with his own 
budget of expenses. We be- 
lieve that the facts in the record, re- 
lating to the economic position of util- 
ity consumers, are sufficient and that 
they constitute the chief data readily 
available. 

“The Comm:'ssion therefore finds 
and determines from the facts and 
foregoing considerations that an emer- 
gency within the contemplation of § 
196.70 exists and that this emergen- 
cy injures the ‘business and interests of 
the people.’ 

“The weight which we attach to 
this finding of emergency can be briefly 
indicated. In addition, the ex- 
istence of an emergency alters mate- 
rially the weighting that should be giv- 
en to factors influencing a reasonable 
rate of return. Indeed, what is a rea- 
sonable return in an economic emer- 
gency may be quite different from a 
fair return in less critical times. To 
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this subject we shall refer in more de- 
tail later in this opinion. 

“If existing conditions continue and 
the drop in the general level of prices 
persists it may be necessary to fix rates 
in which the value of the service be- 
comes an important and decisive fac- 
tor and that time may be near at hand. 
Then more exact measures of value 
of service can and will be fashioned. 
In the light of economic history it is 
inevitable that the value of service 
must again be applied by utilities in 
order to keep their rates within the 
area where it may fairly be said that 
they are no greater than the services 
rendered are reasonably worth. 

“Our investigation, though incom- 
plete, thus far shows clearly that even 
on the present record existing rates are 
unreasonable and excessive and that 
substantial reductions therefrom would 
undoubtedly be necessary at the com- 
pletion of the investigation (unless in 
the meantime conditions so change as 
to require a revision of our judg- 
ment). Temporary relief pending the 
completion of the investigation is jus- 
tified by the facts thus far developed, 
and we so find. It would be a travesty 
on the processes of regulation if, be- 
cause the investigation is yet incom- 
plete, we would defer the reduction of 
rates, when clear and convincing proof 
is in our hands requiring such reduc- 
tion.” 

Having determined almost wholly 
upon the basis of general economic 
conditions that the existing rates of 
the company were too high, a consid- 
eration of the whole record indicates 
that the Commission then sought, by 
means of further investigation, evi- 
dence which would sustain its conclu- 
sion already arrived at. In the same 
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opinion, the Commission, at p, 27 
said: “‘Having made no finding of 
fair value we have, of course, mad: 
no finding as to what percentage te. 
turn upon fair value the rates ordere 
will produce, and such a determination 
we believe unnecessary for the pur: 
poses of this interlocutory order. The 
rates fixed will produce sufficient rey. 
enue to permit of a return which is fair 
to the company. Neither our statutes 
nor the state or Federal Constitution 
require that any particular procedure 
shall be followed so long as the net 
result 1s reasonable and does not de. 
prive the utility of its property without 
due process of law.” (Italics insert- 
ed.) 

This conclusion of the Commission 
seems utterly to disregard the statu- 
tory provisions already referred to. 
Section 196.26 provides that no order 
shall be made without a formal hear- 
ing. The Commission apparently up- 
on general principles proposed to de- 
prive the company of its revenues in 
order to aid its patrons and to level 
off the inequality resulting from the 
economic depression. The attitude of 
the Commission disclosed at the be- 
ginning of the investigation seems to 
have been maintained throughout the 
whole process. A careful reading of 
the record and especially of the find- 
ings of the Commission and its opin- 
ions and orders discloses that in the 
vast majority of instances, in all mat- 
ters affecting the rate base, adjust- 
ments were uniformly made down- 
ward, in all matters affecting net in- 
come, adjustments were made upward 
and a fair rate of return was found 
on the basis of an investigation made 
by a member of the staff to be 54 pet 
cent. Having established these factors 
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which are largely determinative of the 
controversy, the Commission entered 
its final order (13 P.U.R.(N.S.) 
224). It appears that it did give some 
weight to the testimony offered by the 
company but throughout it appears 
quite clearly that the Commission was 
heading toward a predetermined con- 
dusion. To fully demonstrate this 
would require us to set out in extenso 
many pages of matter. It is of course 
not true that no particular procedure 
isrequired by the statute. The statute 
as already pointed out is very definite 
and certain in that regard. Certainly 
when only a part of the Commission’s 
testimony was in and practically none 
of the company’s testimony was in, it 
would not be possible to say that there 
had been any hearing, let alone a for- 
mal or full hearing. There was at that 
time no basis except general economic 
considerations for declaring the rate 
unreasonable or unjust. That this 
general attitude persisted is indicated 
by the opinion of the Commission in 
connection with the order of 1933. In 
the course of that opinion it appears 
that the Commission considered, in 
addition to the matters considered in 
32, the change in price of gold for 
coinage purposes and what effect that 
would have upon the company and it 
concluded as follows: “Our review 
of the foregoing testimony and relat- 
ed matters, of which we take judicial 
notice, leads us to the conclusion that 
although some economic improvement 
has occurred since the extremely low 
‘levels of March, 1933, economic con- 
ditions at the present time. if they are 
above the level of April and May, 1932, 
are not so definitely and materially im- 
proved as to indicate that the econom- 
Ic emergency has definitely passed. 
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In our review of the situation, there- 
fore, the evidence supports the Com- 
mission’s findings and determination 
that until the price and currency situa- 
tion becomes clarified an emergency 
exists within the contemplation of 
§ 196.70 of the Wisconsin Statutes 
and that this emergency injures the 
‘business or interests of the people’ 
for the duration of this order. Our 
views with respect to the weight to be 
attached to this finding remain un- 
changed from those expressed in our 
order of June 30, 1932 (P.U.R. 
1932D, 173).” 

[27, 28] The experience of the 
company indicates that the Commis- 
sion was in the realm of prophecy in 
1932 and 1933. The surplus of the 
company on December 31, 1930, was 
$9,401,483 and on December 31, 1936, 
it was $941,128.99, to which should 
be added the sum of $3,645,745 as the 
then net reserve in connection with 
rate reduction orders. From this it ap- 
pears that if the rate reduction orders 
should be sustained, the surplus of 
the company in 1936 was only 10 per 
cent of what it was in 1930. Nor do 
we find that the statute confers upon 
the Commission any power to relieve 
the economic condition of consumers 
by taking property away from the util- 
ity and awarding it to its patrons. 
What the statute authorizes the Com- 
mission to do after it has found that 
existing rates are unjust and unrea- 
sonable is to establish a just and rea- 
sonable rate which has been defined 
over and over again. If the Commis- 
sion were empowered to review the 
whole internal economy of the state, 
its postulates and arguments might sus- 
tain the conclusion that it reached. 
Within the limits of its statutory au- 


30 P.U.R.(N.S.) 





WISCONSIN SUPREME COURT 


thority, however, it had no right to give 
dominant weight to economic theory 
in the face of the statutory command. 
Recent years seem to have pretty thor- 
oughly demonstrated that economic 
theory is vague, uncertain, and unde- 
pendable and that predictions based 
upon it are not reliable. It seems to 
be in constant need of repair and re- 
adjustment. 

On July 5, 1934, when the third or- 
der was made, the Commission did not 
attempt to sustain it on the theory that 
an emergency existed. By July 5, 
1934, the date of the third order (6 
P.U.R.(N.S.) 389) the Commission 
abandoned its effort to sustain the or- 
der upon the ground that economic 
emergency existed but referred its 
power to § 196.395, which provides: 
“The Commission is empowered to 
issue conditional, temporary, emergen- 
cy, and supplemental orders.”’ 

It appears from the opinion of the 
Commission, a part of which has al- 
ready been set out, that the Commis- 
sion was of the view that because the 
hearing had gone on for three years 
and might continue for a fourth, it 
was imperatively necessary for it to 
issue a rate reduction order ; otherwise 
it would be hamstrung and powerless 
to protect the public against rates 
which upon the basis of the evidence 
then before it were unreasonably high 
in its opinion. 

The Commission does not exercise 
the entire regulatory power of the state. 
It may exercise only such powers as 
the legislature has seen fit to confer 
upon it and those powers must be ex- 
ercised in the manner prescribed. 

While the Commission did not base 
the final order of March 24, 1936, up- 
on the ground that an economic emer- 
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gency existed, that it still clung to 
its economic theories is indicated by 
the opinion : 

“During years of depression, when 
competitive industries are bending ey. 
ery effort to reduce costs and market 
services and commodities at prices 
commensurate with reduced purchas- 
ing power, this company takes the po- 
sition that rates cannot-be reduced. It 
depends on justifying its rates on the 
basis of company controlled expendi- 
tures and relies on the fact that no oth- 
er more enterprising concern can take 
over its market by finding a way to 
reduce costs and the charges for serv- 
ice. In fact, during the period of re- 
trenchment in other industries, the 
company’s unit cost of maintenance 
labor increased by more than 25 per 
cent. 

“Although the Commission appre- 
ciates the distinction between competi- 
tive business and the public utility in- 
dustry, we cannot overlook increasing 
costs for public utilities during a period 
of decreasing costs for other industry. 
To perform our statutory duties ef- 
fectively requires close scrutiny of op- 
erating expenses. Where a utility has 
a legally protected market area, it can- 
not also be immune from scrutiny of 
its controllable expenses. The protec- 
tion given by law to the company 
should be matched by the correlative 
protection of the customer. Lacking 
competition, the customer’s only pro- 
tection is through a public agency ex- 
amining the reasonableness of expens- 
es, especially those expenses largely 
within the company’s control which 
comprise about half the total operating 
expense. In the findings in this order, 
as well as in the temporary orders, 
the Commission has found it neces- 
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sary to adjust actual expenditure and 
to evaluate reasonable expense require- 
ments. It is recognized, of course, 
that it is easily possible for the com- 
pany to spend more. That fact, by 
itself, does not make the expenses 
reasonable.” [13 P.U.R.(N.S.) 224, 
238.] 

This conclusion was also arrived at 
upon some theoretical basis adopted 
by the engineers retained by the Com- 
mission. So far as we have been able 
to discover no effort was made to as- 
certain whether the expenses incurred 
by the company in its operations were 
reasonably necessary under the condi- 
tions existing at the time they were 
made. No claim that the company 
was recklessly and improvidently 
throwing away its funds is made. In 
an attempt to sustain its findings and 
in considering the so-called mainte- 


nance program, the Commission said: 


“Mr. Cummings (Commission en- 
gineer) analyzed the company’s pre- 
ventive maintenance policies and con- 
cluded that the program is overdone 
in comparison with economic require- 
ments. Cummings pointed out that 
according to his estimates the cost of 
the company’s preventive maintenance 
greatly exceeds the savings from the 
reduction in service difficulties. Ac- 
cording to Cummings, the company 
has gone beyond the ‘economic point’ 
in development and application of rou- 
tines and might economically lengthen 
the interval between inspections.” [At 
p. 239 of 13 P.U.R.(N.S.).] 


[29] It appears that Mr. Cummings 
was retained by the Commission to 
guide its judgment concerning main- 
tenance. The amount which shall be 
expended by a public utility in the op- 
eration of its plant is in the first in- 
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stance a question for the management. 
The Commission is invested with no 
managerial powers. 


In West Ohio Gas Co. v. Ohio Pub. 
Utilities Commission (1935) 294 U. 
S. 63, 72, 79 L. ed. 761, 6 P.U.R. 
(N.S.) 449, 454, 55 S. Ct. 316, 321, 
the court said: ‘The company made 
claim to expenses incurred in procur- 
ing new business or in the endeavor to 
procure it, such expenses amounting 
on the average to $12,000 a year. The 
Commission did not question the fact 
of payment, but cut down the allow- 
ance to $5,000 a year on the ground 
that anything more was unnecessary 
and wasteful. The criticism has no 
basis in evidence, either direct or cir- 
cumstantial. Good faith is to be pre- 
sumed on the part of the managers of 
a business. Missouri ex rel. South- 
western Bell Teleph. Co. v. Public 
Service Commission, 262 U. S. 276, 
288, 289, 67 L. ed. 981, 985, P.U.R. 
1923C, 193, 43 S. Ct. 544, 31 A.L.R. 
807. In the absence of a showing of 
inefficiency or improvidence, a court 
will not substitute its judgment for 
theirs as to the measure of a prudent 
outlay.” 

There was no showing in this case 
of improvidence or wastefulness. 

The philosophy of management em- 
bodied in the opinions of the Commis- 
sion in this case would place the com- 
pany in a managerial straight jacket. 
In this case the Commission reénforces 
its conclusion with respect to mainte- 
nance charges by reference to its de- 
terminations made prior to the issu- 
ing of the 1932, 1933, and 1934 or- 
ders. There are many other instances 
in, the record which indicate that the 
Commission dealt with theory rather 
than reality. 

30 P.U.R.(N.S.) 
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[30] We have set out enough to 
indicate that while the company did 
not have a hearing of such a biased and 
prejudicial character as to deprive it 
of due process of law, the evident bias 
of the Commission and some of its 
principal witnesses and its disregard of 
fundamental principles underlying the 
valuations of public utility property in 
certain instances has been such as to 
require the reviewing court to scruti- 
nize its determinations with great care. 
Under such circumstances the evidence 
necessary clearly and satisfactorily to 
establish the fact that the findings of 
the Commission were wrong is much 
less than it would otherwise be and the 
force of the contention made on behalf 
of the Commission that the trial court 
did not give sufficient weight to the 
findings of the Commission is greatly 
diminished if not wholly dissipated. 

[31] The circuit court may set 
aside the findings and determination 
of the Commission solely upon the 
ground that they are unlawful or un- 
reasonable. Section 196.41. The 
statute does not authorize the findings 
and determination of the Commission 
to be set aside or vacated upon the 
ground that the Commission has com- 
mitted errors of law or made erroneous 
findings of fact unless and until it ap- 
pears from the record that such errors 
of law and findings resulted in the es- 
tablishment of an unlawful or unrea- 
sonable rate. If the rate established 
falls within the zone of lawfulness 
and reasonableness, it must stand even 
though in the opinion of the trial court 
or of this court the Commission erred 
and a more reasonable rate might have 
been found. 

[32] It is evident that the reason- 
able rate to be found by the Commis- 
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sion lies somewhere between the lowest 
rate that is not confiscatory and the 
highest rate that is not excessive or ex- 
tortionate. In other words, despite 
what was said in Minneapolis, St. P. 
& S. Ste. M. R. Co. v. Railroad Com- 
mission (1908) 136 Wis. 146, 116 
N. W. 905, 17 L.R.A.(N.S.) 821, it 
is apparent that there is more than one 
rate that may be a just and reasonable 
rate. It is the function of the Commis- 
sion to determine the just and reason- 
able rate which shall apply in a given 
situation. As already stated, we do 
not approach the issue of confiscation 
in this case as from the beginning it 
has been held under the provisions of 
Chap. 196, a rate may be unlawful or 
unreasonable within the meaning of 
the statute although not confiscatory. 
If the commands of the statute are 
obeyed, no constitutional questions 
arise. The statute itself has repeatedly 
been held to be a valid and constitution- 
al enactment. Neither the trial court 
nor this court searches the record made 
before the Commission to discover er- 
ror. Errors will be examined, how- 
ever, which are of such a character that 
an unreasonable rate has resulted. It 
is considered that the procedure fol- 
lowed by the Commission in the mak- 
ing of the final order was in accord- 
ance with the provisions of the statute. 

[33] We now enter upon a con- 
sideration of the question whether the 
rate established is reasonable. The 
company contends that the rate estab- 
lished by the final order is unreason- 
able to the extent of being confiscatory. 
The Commission on the other hand 
contends that the rate established is 
reasonable and should be sustained. 
Since Smyth v. Ames (1898) 169 U. 
S. 466, 546, 42 L. ed. 819, 18 S. Ct. 
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418, it has been established that a pub- 
lic utility is entitled to earn a fair re- 
turn upon the fair value of property 
used by it in the rendition of service 
to the public. Since that decision a 
great body of law has developed which 
has been reconsidered and restated in 
State v. Tri-State Teleph. & Teleg. 
Co. (1939) — Minn. —, 28 P.U.R. 
(N.S.) 158, 284 N. W. 294, and Pa- 
cific Teleph. & Teleg. Co. v. Wallace 
(1938) 158 Or. 210, 23 P.U.R.(N.S.) 
65, 75 P. (2d) 942. 

As a basis for establishing a reason- 
able rate certain fundamental facts 
must be ascertained: (lst) the fair 
value of the property used and useful 
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in rendering the service; (2d) the 
amount of income which will probably 
be produced by the rate to be estab- 
lished; and (3d) what constitutes a 
fair return. 


Rate Base 


The controversy in this case relates 
mainly but not entirely to the rate base. 
The approximate differences are dis- 
closed by a comparison of the findings 
of the trial court and the findings 
found in the final order of the Com- 
mission, the court figures being found 
in Column (A) and the Commission’s 
figures in Column (B) of the follow- 
ing statement : 


WISCONSIN TELEPHONE CoMPANY vy. Pustic SERVICE COMMISSION 
(Cases Nos. 4 and 5) 


Comparison of Rate Base Calculations by (A) Trial Court, (B) Commission 
(A) 


(B) 
Court Decision 
(References : 
Ct. D. 29, 
C. 210; R. 882) 


Final Order 
(Page 106) (C. 918 
R. 2573) 


. Hill’s appraisal of reproduction cost new, as ad- 


justed by Commission (Starting point of both) $53,020,000 
260,000 


. Add—Allowance for nonproductive time 


. Add—Difference due to Hill’s use of 1929 in- 


stead of 1934 Western Electric prices 


$53,018,854 
(Tentatively conced- 
ed in order on re- 
hearing) 


3,700,000 (C. 999; R. 2719) 


. Add—Difference due to Hill’s earlier cut-off 


date for interest during construction 


. Corrected gross reproduction cost new .... 


. Less—Excess or nonuseful plant 

. Less—Toll and terminal toll allocation 
. Less—Accrued depreciation 

. Less—Interstate allocation 


@eee 


1,061,036 


58,041,036 
117,972 
4,286.307 (7.4%) 
5,251,039 (9.79%) 
241,929 (1/2%) 


53,018,854 
4,241,508 (8%) 
3,609,524 (7.4%) 
12,859,279 (28.47%) 
161,543 (1/2% 


. Corrected reproduction cost new, depreciated, on 


local used and useful plant 
. Plus—Working capital 


48,143,789 
750,000 


32,147,000 
750,000 


2. Plus—Amount allowed by Commission for con- 


sideration of intangibles including going value 2,103,000 2,103,000* 


. Reproduction cost new less depreciation of intra- 
state local used and useful property including 
going value 

. Adjusted Investment Ct. D. 14; (C. 196; R. 869) 


" ge Investment Final Order p. 106 (C. 918; 
3) 


50,996,789 35,000,000 


. Rate Base Found . $51,000,000 
* In final order Commission added this between lines 13 and 15 of above arrangement instead 


of between lines 11 and 13. 
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The valuation fixed by the court and 
by the Commission is for exchange 
property only. This is due to the fact 
that ultimately no consideration was 
given to toll rates. The order pro- 
vides : 

“The Wisconsin Telephone Compa- 
ny shall place in effect for all classes 
of intrastate exchange service and 
equipment for which rate schedules are 


counts charged subscribers, and direc- 
tory advertising, are not affected by 
this order.” 

Two appraisals of the property were 
made, one by Hill as of December 31, 
1934, for the Commission, and one 
by Crowell as of April 1, 1935, for 
the company. The Commission ad- 
justed these appraisals as indicated by 
the following table: 


WISCONSIN TELEPHONE COMPANY 
Value of Exchange Plant and Equipment Indicated by Book Cost and by Appraisals 


Particulars 
Total exchange plant and equipment 


Dec. 31, 1934 


Hill’s 
Appraisal 
Dec. 31, 1934 
$49,256,212* 


Crowell’s 
Appraisal 
April 1, 1935 
$60,406,346; 


Book Cost 
$57,333,678 


Deduct excess plant indicated by Hill’s appraisal 
(8.0%) 


Total used and useful plant and equipment $52,746,984 
Deduct toll allocation indicated*by Hill’s apprais- 
al (7.4%) .. 3,903,276 


4,586,694 3,934,959* 
$45,321,253 


3,370,041 


4,832,508 
$55,573,838 
4,112,464 








Local used and useful plant and equipment $48,843,708 


Deduct accrued depreciation (28.47%) 


Net value of local used and useful plant and 


equipment 


Deduct amount allocable to interstate use (0.5%) 


“ — of local intrastate plant and equip- 


Total indicated rate base 


$41,951,212 
11,943,510 


$51,461,374 


13,905,804 14,651,053 





37,904 $30,007,702 


$36,810,321 
wt ‘690 150,039 


184,052 





$34,763,214 $29,857,663 
750,000 750,00 


$35,513,214 $30,607,663 


$36,626,269 
750,000 


$37,376,269 





* Excludes dead drop wires included in Hill’s appraisal. 
} Includes all plant as shown in Exhibits C-303 and C-306. 


on file with the Commission, including 
all miscellaneous and incidental serv- 
ices and equipment, schedules of rates 
effecting a reduction of 8 per cent of 
the revenues from such intrastate ex- 
change service and equipment, except 
as hereinafter provided. 

“Rates applicable to public pay sta- 
tions, hand sets, charges for leased ex- 
change telephone-typewriter service, 
special employees’ rates, interstate ex- 
change service, private line services 
(including radio broadcasting), prop- 
erty rentals, loops and drops on toll cir- 
cuits, telegraph commissions, dis- 
30 P.U.R.(N.S.) 


After consideration of all the fac- 
tors involved, the Commission found 
the fair value of the used and useful 
exchange and equipment property to 
be not more than $35,000,000 as a 
going concern. 

On December 31, 1934, as per the 
books of the company, the value of the 
exchange plant and equipment was 
$57,333,678. There was on the same 
day in its depreciation reserve account 
$23,470,410. Of the depreciation re- 
serve $16,321,099 was allocable to ex- 
change plant and equipment. 

It is to be noted that the difference 
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between the rate base as fixed by the 
trial court and the rate base as fixed 
by the Commission amounts to $16,- 
000,000 (approximately the amount 
in the depreciation reserve account 
applicable to exchange plant), which 
difference is made up in the manner in- 
dicated in the table. The trial court 
found that there should be deducted 
from the cost of reproduction new on 
account of accrued depreciation $5,- 
251,039, or 9.79 per cent while the 
Commission deducted on account of 
accrued depreciation $12,859,279 or 
28.47 per cent. The trial court fol- 
lowed the company’s method of de- 
termining accrued depreciation. For 


the purpose of ascertaining the present 
physical value of the plant the com- 
pany sent into the field a large corps 
of engineers and helpers who inspected 
the plant and arrived at the conclusion 


that there was an accrued depreciation 
of 9.79 per cent. The Commission on 
the other hand followed the theory of 
a member of its staff, Mr. Colbert. He 
contended that an inspection of the 
physical plant did not disclose the true 
amount of accrued depreciation. The 
Federal Communications Commission 
defined depreciation as follows: “ ‘De- 
preciation,’ as applied to depreciable 
telephone plant, means the loss in 
service value not restored by current 
maintenance, incurred in connection 
with the consumption or prospective 
retirement of telephone plant in the 
course of service from causes which 
are known to be in current operation, 
against which the company is not pro- 
tected by insurance, and the effect of 
which can be forecast with a reasonable 
approach to accuracy. Among the 
causes to be given consideration are 
wear and tear, decay, action of the ele- 


105 


PUBLIC SERVICE COMMISSION 


ments, inadequacy, obsolescence, 
changes in the art, changes in demand 
and requirements of public authori- 
ties.” 

In Lindheimer v. Illinois Bell 
Teleph. Co. (1934) 292 U. S. 151, 
78 L. ed. 1182, 3 P.U.R.(N.S.) 337, 
347, 54 S. Ct. 658, 664, the Supreme 
Court of the United States said: 
“Broadly speaking, depreciation is the 
loss, not restored by current mainte- 
nance, which is due to all the factors 
causing the ultimate retirement of the 
property. These factors embrace wear 
and tear, decay, inadequacy, and ob- 
solescence. Annual depreciation is the 
loss which takes place in a year.” 

Pursuant to an order issued in 1913 
by the Interstate Commerce Commis- 
sion, which then had under its super- 
vision telephone companies, deprecia- 
tion has been taken by what is known 
as the straight-line method. At the 
end of the year 1913 the company had 
a depreciation reserve of $3,810,- 
803.59. In each year since that time 
there have been credits to the account, 
credit being the amount over and above 
the amount charged during each year 
on account of plant retirement and ex- 
traordinary repairs. It was conceded 
that the present condition of the plant 
was practically 90 per cent of repro- 
duction cost new so that the observed 
depreciation amounted to 10 per cent, 
to be accurate, 9.79 per cent. 

The witness Colbert testified : 

“In my judgment an engineer by an 
inspection of property could not de- 
termine the true amount of deprecia- 
tion by examining and finding the 
amount of physical wear and tear on 
the property. Such a method leaves 
out largely those elements of deprecia- 
tion such as obsolescence and inade- 


30 P.U.R.(N.S.) 





WISCONSIN SUPREME COURT 


quacy. It does not give due weight to 
the functional causes of depreciation. 
It does not give weight to the extent to 
which the service capacity of the prop- 
erty has been used up. In my figure 
as to depreciation I have given weight 
to all those factors.” 

The Commission did not charge 
against cost of reproduction new the 
full amount of the depreciation re- 
serve account but did charge against it 
28.47 per cent of cost of reproduction 
new of used and useful exchange plant 
and equipment as found by it. 

The company contends that differ- 
ences between itself, the court, and the 
Commission with respect to the ele- 
ments of the rate base are largely dif- 
ferences of law and not differences of 
fact based upon the choice between the 
testimony of assisting experts. 

[34-36] Before proceeding further 
with this discussion it will be helpful 
to state the meaning which we attach 
to some words and phrases. By re- 
serve depreciation we understand the 
amount which has been charged to 
ratepayers on account of depreciation 
which has not been used in retirements 
and extraordinary repairs. By accrued 
depreciation we understand the les- 
sened service value of the plant due 
to its consumption in furnishing the 
service for which ratepayers are 
charged. Observed depreciation is 
that depreciation which can be de- 
termined by a physical inspection of 
the plant. The company contends that 
observed depreciation, actual deprecia- 
tion, and accrued depreciation are one 
and the same thing. The Commission 
made no physical inspection of the 
plant for depreciation purposes but 
based its findings upon the testimony 
of its witness, Mr. Colbert, who was 
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also a member of its staff. His evi- 
dence is severely criticized by the com- 
pany, which alleges that he never had 
experience with such inspections or 
with depreciation of telephone prop- 
erty; that he had no accounting ex- 
perience as to telephone utilities except 
such as he had gained in the employ- 
ment of the Commission and that he 
did not even suggest that he had made 
a physical inspection with regard to de- 
preciation. The testimony of Mr. 
Colbert shows much careful study of 
the company records as to retirements, 
replacements, service life of items, ete. 
It is fair and candid. If his premises 
be accepted, it is convincing. 

The company contends that by the 
weight of authority the only method 
of determining depreciation as a val- 
uation deduction is to examine the 
property and determine the extent of 
the physical deterioration, taking into 
account, any other present deteriora- 
tion in value, such as obsolescence 
and inadequacy. The trial court adopt- 
ed this view and cited in support there- 
of the following cases: McCardle v. 
Indianapolis Water Co. (1926) 272 
U. S: 400, 71 L. ed. 06, PAS. 
1927A, 15, 47 S. Ct. 144; Southern 
Bell Teleph. & Teleg. Co. v. Railroad 
Commission (1925) 5 F. (2d) 77, 
P.U.R.1926A, 6; West v. Chesapeake 
& P. Teleph. Co. (1935) 295 U. S. 
662, 79 L. ed. 1640, 8 P.U.R.(N.S.) 
433, 55 S. Ct. 894; Western Buse 
Teleph. Co. v. Northwestern Bell 
Teleph. Co. 188 Minn. 524, P.U.R. 
1933D, 206, 248 N. W. 220. In 
addition, the company cites Pacific 
Teleph. & Teleg. Co. v. Whitcomb, 
12 F. (2d) 279, 283, P.U.R. 1926D, 
815, 824, in which the court said: “In 
other words, it was held that accrued 
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depreciation is to be ascertained by an 
inspection of the property—by going 
and looking at it and making estimates 
based upon the facts which such ex- 
amination discloses.” (Citing cases). 

In a book entitled “Depreciation, a 
Review of Legal and Accounting 
Problems,” prepared by the staff of 
the Commission and published by it 
in 1933, on page 100, the following 
appears: “In concluding this subject, 
however, we do not wish to minimize 
the legal precedence in favor of the 
broader view that in determining ac- 
crued depreciation, estimates by ex- 
perts after examination of the proper- 
ty are entitled to more weight than 
mere mathematical calculations based 
on doubtful probabilities. In addition 
to the San Francisco and Indianapolis 
cases quoted above the following low- 
er court decisions support similar 
views.” (Citing cases. ) 

In this case the Commission appears 
to have applied its theories as to de- 
preciation instead of the “broader 
view” which has legal precedence. By 
legal precedence we understand the 
Commission to mean the weight of 
authority. 

Upon the other hand the Commis- 
sion contends that Lindheimer v. IIli- 
nois Bell Teleph. Co. supra, warrants 
the consideration by the Commission of 
depreciation factors which are not dis- 
closed by a physical examination of the 
property. The Lindheimer Case, su- 
pra, was decided April 10, 1934, after 
the book on depreciation was written. 
It will be necessary at this point to give 
some consideration to the nature of a 
depreciation charge based on the 
straight-line method. According to 
this method property of the various 
classes is supposed to havea service life 
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of a given number of years. At the end 
of that time it must be replaced and 
it may or may not have a salvage val- 
ue. If it has a salvage value the per 
cent of that value based upon the orig- 
inal cost is deduced from 100 per cent. 
The remainder is divided by the serv- 
ice life in years. In that manner 
the annual depreciation rate is found. 
As an example, central office equip- 
ment has an average service life of 
fifteen years. It has a net salvage 
value of 15 per cent. Dividing the 
85 per cent by fifteen years gives an 
annual depreciation charge of 5.7 per 
cent. Manifestly property does not 
diminish in value in accordance with a 
regular schedule. As one of the wit- 
nesses for the company testified ob- 
solescence does not accrue, it happens, 
but theoretically at the end of its serv- 
ice life the property will be retired and 
the company is entitled to charge a 
rate high enough to enable it to replace 
the property. If the annual charge for 
depreciation exceeds the amount of re- 
tirements, the difference must neces- 
sarily be tound in the depreciation re- 
serve account. Theoretically it is held 
by the company until such time as the 
retirement is necessary when it is used 
for replacement. The amount dis- 
closed by the depreciation reserve ac- 
count is not kept in money but is rein- 
vested in the plant and of course ap- 
pears in the appraisal of the plant and 
upon this the company according to the 
authorities is entitled to earn a return. 
The Commission contends that if the 
company earns a return upon moneys 
derived from the ratepayers then it is 
getting in addition to a fair return 
upon its property an addition to its 
capital ; in other words, the ratepayers 
are required to furnish capital for the 
30 P.U.R.(N.S.) 
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company. The company, however, 
contends that while this may appear 
to be so it is not so in fact because when 
it is required to replace the property, 
the excess will be used up and so far 
as the ratepayers are concerned, the 
account will be square. This would 
undoubtedly be true if the computa- 
tions and estimates were accurate but 
as a matter of fact they never are. 
Some new invention may require the 
retirement of a large amount of prop- 
erty such as the substitution of the dial 
for the manual system. Public de- 
mands may increase due to relocation 
of highways, furnishing of conduit in 
place of aerial transmission lines, and 
in many other ways. Maintenance 
may be so thorough as to prevent ob- 
solescence. 

There is one consideration that to 
our minds gives weight to the conten- 
tion of the Commission. It was with- 
out dispute that the present plant is 
90 per cent efficient, that is, it is equiv- 
alent to 90 per cent of a new plant. If 
there should be deducted from the de- 
preciation reserve account, allocable to 
exchange plant, 10 per cent of the 
book cost of the exchange plant and 
equipment, there would remain in the 
depreciation reserve account $13,785,- 
231 allocable to exchange plant. The 
company argues that this amount is 
held against future replacements. The 
experience of the company seems to 
demonstrate that at all times its plant 
is approximately 90 per cent efficient. 
In other words, its maintenance charg- 
es and charges for retirements, etc., 
are sufficient to maintain the plant in 
a 90 per cent condition and to accumu- 
late a depreciation reserve in addition. 
The company has added to its depre- 
ciation reserve account a substantial 
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sum every year since 1913. It has in 
the interim practically rebuilt its plant 
or at least a large portion of it and 
the over-all age of the plant is now 
something like eight years although the 
original company was organized fifty 
years ago. 

[37] It is also apparent that some 
depreciation factors are not observa- 
ble from physical inspection. The 
classical illustration of this is the elec- 
tric light bulb. No one can tell by 
looking at an electric light bulb how 
much of its service life has been spent. 
The length of time for which it will 
continue to be serviceable can be deter- 
mined only by knowing its service life 
at the beginning and how much of it 
has been already spent. The witness 
Colbert based his conclusions as to the 
amount of reproduction cost new 
which should be charged off on depre- 
ciation upon a thorough study of the 
experience of the company as disclosed 
by its books and although it was agreed 
that the plant was 90 per cent efficient, 
Colbert found the accrued deprecia- 
tion to be 28.47 per cent. 

In the Lindheimer Case, supra, a 
similar condition was disclosed. In 
that case as in this the present condi- 
tion of the plant was found to be 90 
per cent of a plant free from defects or 
impairment of any kind. The evi- 
dence disclosed in that case that the 
aggregate amounts charged to operat- 
ing expense on account of current 
maintenance and depreciation were 
from 30 to 40 per cent of the total 
amount of operating expense. In dis- 
posing of that matter the Supreme 
Court of the United States said (292 
U. S. at p. 174, 3 P.U.R.(N.S.) at p. 
351): “In the light of the evidence 
as to the expenditures for current 
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maintenance and the proved condition 
of the property—in the face of the 
disparity between the actual extent of 
depreciation, as ascertained according 
to the comprehensive standards used 
by the company’s witnesses, and the 
amount of the depreciation reserve—it 
cannot be said that the company has 
established that the reserve merely rep- 
resents the consumption of capital in 
the service rendered. Rather it ap- 
pears that the depreciation reserve to 
a large extent represents provision for 
capital additions, over and above the 
amount required to cover capital con- 
sumption. This excess in the balance 
of the reserve account has been built 
up by excessive annual allowances for 
depreciation charged to operating ex- 
penses.”” 

[88, 39] It is apparent that charg- 
es for maintenance and for deprecia- 
tion are interrelated. If by virtue of 


maintenance charges the plant is kept 
at a high state of efficiency the depre- 


ciation charge should be less. If on 
the other hand the amounts charged 
to maintenance do not maintain the 
plant in a high state of efficiency more 
charges must be made on account of 
retirements and the depreciation 
charge should be higher. In this case 
we are confronted by the fact that the 
Commission order not only required 
the rates charged to patrons to be re- 
duced but cut down the depreciation 
rate from 4.53 per cent claimed by 
the company to 3.41 per cent compo- 
site. On the basis of the authorities 
already cited, it is considered that the 
Commission was in error in applying 
to the cost of reproduction new a de- 
preciation charge of 28.47 per cent. 
No one denies that the plant is now ap- 
proximately 90 per cent efficient. 
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The so-called hidden or unobserva- 
ble depreciation which is the basis of 
the witness Colbert’s conclusions does 
not in fact appear in the history of this 
company as disclosed by the record in 
this case and in the Lindheimer Case, 
supra. While the theory that it exists 
is plausible, there is no evidence that 
it has any bearing upon the life of the 
plant taken as a whole. A telephone 
plant such as the one under consid- 
eration never approaches the condition 
of the one-horse shay. Whether in 
view of the fact that the company’s 
plant has consistently been maintained 
at approximately 90 per cent of full 
efficiency although having an average 
age of eight years and at the same 
time the large depreciation fund here- 
tofore indicated has been accumulated 
indicates that the charges for annual 
depreciation are too high is quite an- 
other matter and one that will receive 
attention in the depreciation case de- 
termined herewith. 

[40] The trial court was required 
to decide whether the amount of ac- 
crued depr-ciation should be deter- 
mined by observation or upon a theo- 
retical basis in accordance with the evi- 
dence given by the witness Colbert. It 
is considered that the trial court in ac- 
cordance with the great weight of au- 
thority correctly found that observed 
depreciation should be charged against 
the cost of reproduction new to ascer- 
tain the present fair value of the plant. 
For analysis of the cases cited and oth- 
er cases, see 36 Columbia Law Review 
250, at 255-262. No testimony was 
offered to dispute that offered by the 
company as to the depreciation of the 
plant on the basis of observation. 

> Whether the depreciation charge was 
properly reduced will be considered 
30 P.U.R.(N.S.) 
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in connection with the so-called de- 
preciation rate case. We adopt the 
decisions of the Supreme Court of 
the United States because while con- 
fiscation is not the issue here, the re- 
sult here is subject to review by the 
Supreme Court of the United States if 
it be alleged that it is confiscatory. In 
the Lindheimer Case, supra, the court 
was not dealing with accrued depre- 
ciation but the depreciation reserve ac- 
count. It found the amount in that 


account so large that it would not say 
the rate established was confiscatory. 


Excess Plant 


The company being entitled to earn 
only upon so much of its property as 
is used and useful in rendering the 
service for which charge is made, the 
question arises to what extent if at all 
is the company’s plant overbuilt. The 
Commission’s engineer Hill found that 
8 per cent of the company’s plant was 
not used and useful or as he styled it, 
it had 8 per cent excess plant,—$4.- 
241,508. The company’s engineer on 
the other hand found the value of ex- 
cess plant to be $117,972. The Com- 
mission’s engineer Hill’s compilations 
were based upon the years 1932 and 
1933, which marked the bottom of the 
so-called depression and the time when 
the use of the plant by the public was 
at its lowest. Apparently on the basis 
of partial inspection of the plant, Mr. 
Hill arrived at the conclusion that 8 
per cent of the plant was not used and 
useful because at the time of his in- 
spection it was not actually in service 
or would not be in service within a 
reasonable time.. There is no conten- 
tion made that the company had over- 
extended its plant on the basis of its 
prior experience. What the company 


had failed to do was to foresee the 
length and depth of the depression, 
The difference between the position of 
the company and that of the Commis- 
sion is to some extent a difference 
based upon a proposition of law. The 
company’s position as stated by the 
Commission is as follows: “It is our 
position that the plant we have is to be 
valued. That is, not to have deduc- 
tions because of claimed nonuseful- 
ness. If the plant was reasonably and 
properly necessary when put in, and 
that is what reasonably and properly 
necessary when put in means, which 
I could have elaborated. That is what 
we have tried to compress into the 
words ‘prudent investment’. The 
phrase of what is reasonably and prop- 
erly provided at the time is intended 
to be opposed to the concept of what 
is extravagantly and wastefully pro- 
vided, if anything. It is our idea 
that the only plant that should be tak- 
en out of our reproduction cost valua- 
tion because of the used and useful 
theory is that plant, if any, which was 
extravagantly and wastefully and reck- 
lessly provided. In other words, im- 
prudently provided. And if there is 
any such plant and also such plant if 
there is some which was provided and 
in the ordinary course of changes 
becomes not only temporary nonused 
but completely and permanently non- 
used, on which in the normal course of 
events there will be a removal when it 
is economical to remove. There is al- 
ways such plant and that we have de- 
ducted in our valuation.” [13 P.U.R. 
(N.S.) at p. 292.] 

The Commission was of the opinion 
that this was not good law and cites 
St. Joseph Stock Yards Co. v. United 
States (1935) 11 F. Supp. 322, 329, 
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quoting as follows: ‘The matter of 
including or excluding land or prop- 
erty held for business expansion in the 
rate base is the matter of who—the 
ratepayers or the company—shall car- 
ry property which is not being used to 
produce the service paid for by the 
rate. Obviously, it may be proper and 
good business judgment may some- 
times dictate provision for future ex- 
pansion of the business. It is equally 
clear that, so far as the present rate- 
payers are concerned, there must be a 
limit to the extent to which they can 
be compelled to pay for providing pos- 
sible future facilities for future busi- 
ness. While a broad power and dis- 
cretion must be left undisturbed in 
company management, yet, even as to 
expenditures directly entering into the 
present service for which the now cus- 
tomer pays, this discretion is not be- 
yond control. Clearly, courts 
should somewhat critically examine 
values which do not enter into fur- 
nishing the service paid for, and there 
should be no presumption in favor of 
including them in the rate base. The 
burden is upon the company to show 
that such inclusion is proper. That 
showing must be that the properties 
held for future expansion are in them- 
selves adaptable to such expansion and 
that there is probable need of them for 
that purpose in the not too distant fu- 
ture.” [13 P.U.R.(N.S.) at p. 293.] 

[41] In the final order, supra, the 
Commission points out some discrep- 
ancies in the claims of the company 
and that the amount of not used and 
useful property found by the com- 
pany’s engineers was under any the- 
ory incorrect. Conceding that, there 
still remains the question upon what 
basis excess plant should be ascer- 
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tained. In this connection it should 
be remembered that a public utility is 
required to furnish service when and 
as demanded by the public. It may 
not, as a private enterprise may do 
upon the basis of probable future ad- 
vantages, choose a time for the en- 
largement of its plant. Being com- 
pelled to provide service when and as 
demanded it must have some latitude 
with respect to plant enlargement. We 
think some misconception is likely to 
arise by considering the rights of past 
ratepayers, present ratepayers, and fu- 
ture ratepayers. The ratepayers are 
the public and it is the public which 
demands the service. The public does 
not change. It is a constant factor 
and one which the company must at 
all times take into consideration. The 
individual ratepayer determines for 
himself the value of the service ren- 
dered to him. If he thinks it is not 


worth what is charged he does not use 


it. The question—whether the service 
rendered by the company to the pub- 
lic is rendered at a greater charge than 
is just and .easonable is a different 
question and is controlled by wholly 
different considerations. It is consid- 
ered that even under the doctrine of the 
St. Joseph Stock Yards Company 
Case, supra, property should not be 
excluded from the appraisal merely be- 
cause at the moment the appraisal is 
made it is not in actual service. The 
injustice involved in such an appraisal 
is well illustrated by the experience of 
the company in this case. 

In 1937, the Commission caused one 
of its staff engineers, Mr. Nicholson, 
to take Hill’s list of nonuseful prop- 
erty and determine what proportion of 
it'was in use in 1937. Adopting Hill’s 
material so far as possible, Nicholson 
30 P.U.R.(N.S.) 
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found that approximately 424 per cent 
of the property Hill classed as non- 
useful was already in use. The trial 
court found that the witness Hill’s 
conclusions are in part based upon the 
following illegal grounds and upon al- 
leged facts which have no foundation 
in fact: 

“(1st) In many instances, instead 
of giving consideration to the proper- 
ty as it existed, Hill estimated excess 
property on the basis of a substituted 
plant of his design. 

“(2d) By classifying and includ- 
ing a great deal of cable and conduit 
as nonuseful when the cable and con- 
duit so classified and included had been 
and still was in active use at that time. 

“(3d) By classifying and includ- 


ing as nonuseful, thousands of left in 
stations when such stations had been 
installed on actual demand of subscrib- 
ers and had been used by them and had 


been disconnected because of the de- 
pression. That thousands of such sta- 
tions have since been reconnected and 
are now in use. 

“(4th) By arbitrarily allowing an 
insufficient amount of plant for spare 
capacity in switchboard and other cen- 
tral office equipment. 

“(5th) By improperly treating cer- 
tain acquired land as excess. 

“(6th) By arbitrarily classifying 
and including certain portions of build- 
ing as nonuseful when such portions 
had been necessarily used and were still 
being so used. 

“(7th) By improperly including 
and classifying property as nonuseful 
without knowing or giving considera- 
tion to the conditions or reasons ex- 
isting for its acquisition or installa- 
tion. 

“(8th) By improperly including 
30 P.U.R.(N.S.) 


and classifying as nonuseful, parts of 
certain buildings and certain drop 
wires, which had theretofore been tak. 
en off the books of the plaintiff and 
are not included in its inventory. 

“(9th) By improperly including 
and classifying the Wright street con- 
duit as nonused and nonuseful.” 

While we cannot adopt the view of 
the trial court with respect to the testi- 
mony given by the witness Hill in its 
entirety, a reading of the record con- 
vinces us that it is so unfair and biased 
as to be unreliable. Nor does the at- 
titude of the Commission with respect 
to this issue meet with our entire ap- 
proval. The Commission said: “The 
fact remains that our engineer Hill 
has made the only engineering investi- 
gation of property not used and use- 
ful which has been conducted in this 
case. The company’s shallow revela- 
tion that there is a trivial quantity of 
defunct property which is being or has 
been taken off the books, is not a 
scientific inquiry into the property ac- 
tually used and useful under physical 
conditions now existing. Hill, on the 
contrary, has embraced his initial 
studies in two volumes (Exhibit C- 
245, 246) which include hundreds of 
pages of minute detail.” [13 P.U.R. 
(N.S.) at p. 291.] 

On the other hand, the company 
contends that the witness Hill ‘‘was, 
in the greater part of his testimony, 
ready to be and often was untruthful 
and shifty and constantly alert to say 
anything necessary to support any tes- 
timony or figures he had presented.” 

Neither side seems to have main- 
tained entire objectivity with reference 
to the matter of excess plant. The 
contest between the Commission and 
the company resembles in some of its 
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aspects a contest between adversary 
lawyers rather than a discussion in 
proceedings before a quasi judicial 
tribunal. 

[42] Hill apparently went over the 
plant with meticulous care for the pur- 
pose of discovering every item of 
property not in use. He gave no con- 
sideration to the conditions under 
which it was installed, cut probable fu- 
ture use to the bone, and in many in- 
stances substituted his judgment for 
that of the management without as- 
certaining whether the management 
had acted improvidently. He in effect 
revamped the property in the light of 
experience instead of considering the 
propriety of the additions as of the 
time they were made. Nevertheless a 


consideration of the whole record con- 
vinces us that there is more excess 
plant than was found by the trial court 
or disclosed by the report of the com- 


pany’s engineer. 

We are unable to say from the rec- 
ord just how much of this excess plant 
there is. It appears that Hill’s esti- 
mate was 40 per cent wrong by actual 
inspection in 1937. Considering the 
method adopted by him which prac- 
tically disregarded everything except 
future probable use, which was re- 
duced to a minimum, his whole esti- 
mate becomes unreliable and does not 
sustain the conclusions he reached. 
We cannot make a complete analysis 
of his testimony but refer to the fol- 
lowing as illustrating his method. It 
was his view that vertical sections of 
buildings even though they housed 
cafeterias, boilers, and power plants in 
actual use should be classed as excess 
plant on the theory that this equipment 
could be located in other buildings 
thus making a part of the buildings 
[8] 
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not useful. Where two cables were 
run side by side, each in use to the 
extent of 30 per cent instead of 60 
per cent which Hill considered ap- 
propriate, he would class one of the 
cables as nonuseful on the theory that 
the customers attached thereto could 
be shifted to the other cable. In this 
connection it should be noted that nei- 
ther the Commission nor its engineers 
took the position that the plant was 
overbuilt or improvidently or waste- 
fully provided. The Commission was 
apparently of the view that it was 
not required to take into consideration 
conditions existing at the time the 
so-called excess plant was installed. 

[43] Not every chance remark 
made by a court in commenting upon 
the facts of a particular case should 
be construed into a rule of law ap- 
plicable to all other cases. If utilities 
are to be accorded the right to manage 
their own properties some effect must 
be given to their judgment in the ac- 
quirement and installation of their 
equipment. 

The Commission interprets the law 
stated in the St. Joseph Stock Yards 
Company Case (1935) 11 F. Supp. 
322, 329, to mean that all property 
should be excluded from the rate base 
which is not in actual use plus a rea- 
sonable tolerance for the future. The 
Commission said : 

“We believe that the test is: 
Would we reproduce 1,000 pieces of 
plant if we actually need only 500 
now, no matter how prudent it may 
have been at the time of original in- 
vestment to invest in the 1,000? It 
seems to us that there can be but one 
answer, and that is that the 500, witha 
reasonable tolerance for a reasonable 
30 P.U.R.(N.S.) 
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time in the future, represents the prop- 
erty used and useful. 

“We do not deny that ample provi- 
sion of spare plant is required in a 
telephone company to guarantee con- 
tinuity and adequacy of telephone 
service, but there appears to be no jus- 
tification for including in the rate base 
value large quantities of property 
which have been superseded through 
improvements in the art and rearrange- 
ment of plant to conform to the 
growth of communities, and further 
quantities of plant which will come 
into use, if at all, in the far distant 
future. 

“Furthermore, we regard it as un- 
reasonable to say that property be- 
comes used and useful because of its 
capacity to handle a load unprecedent- 
ed over a number of years. Common 
sense demands that some subscribers 


shall suffer slight delay in service dur- 
ing an acute emergency rather than 
that all subscribers shall pay perpetual- 
ly for an excess of property only occa- 
sionally in use under extreme condi- 


tions.” 
293-295. ] 
[44, 45] If the theory of the Com- 
mission is sound then rates are to be 
constructed on the basis of a reman- 
agement of the property in the light of 
experience and present conditions. 
We do not so understand the law even 
where confiscation rather than reason- 
able rate is the issue. The company is 
entitled to have the matter of excess 
plant determined on the basis of the 
existing plant which is being valued. 
The Commission may not construct a 
hypothetical plant which would render 
an equivalent service or reconstruct in 
theory parts of the existing plant and 
on that basis hold that any provision 
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in the existing plant over and above 
that found in the theoretical plant is 
excess plant, which seems to be sub. 
stantially what was done in this case. 
This gives no effect to the broad dis- 
cretion vested in the management. In 
making its determination in this case 
the Commission substituted the discre- 
tion of the witness for that of the man- 
agers of the property. without in any 
way impeaching the discretion of the 
managers. It is much easier to point 
out past errors in management than 
it is to avoid future mistakes. A rea- 
sonable rate is one based on reason as 
applied to the property of the utility. 
While the company must bear the bur- 
den of an unreasonable extension of 
its plant and the risk that portions of 
it prudently acquired may become 
obsolete or not useful, it should not be 
penalized for failure exactly to antici- 
pate future demands for service in a 
period of depression. After careful 
consideration we are of the view that 
the amount of excess plant does not at 
the most exceed 2 per cent. 


Western Electric Prices 


[46, 47] In the making of the ap- 
praisal the Commission and the com- 
pany applied Western Electric prices. 
This appears to have been done for the 
reason that the proof showed that 
Western Electric prices were at all 
times lower than competitive prices in 
the industry. The controversy is affect- 
ed by the fact that the capital stock of 
the Wisconsin Telephone Company, 
except qualifying shares, is owned by 
the American Telegraph and Tele- 
phone Company. The American 
Telegraph and Telephone Company al- 
so owns the Western Electric Compa- 
ny. It appears from the evidence that 
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the Western Electric Company is in 
fact the manufacturing department of 
the American Telegraph and Tele- 
phone Company. The fact that the 
company bought its equipment and 
supplies from an affliated company 
both being subject to the control of 
the American Telegraph and Tele- 
phone Company, naturally suggests 
that the transactions between the two 
companies should be subjected to close 
scrutiny. The attitude of the Com- 
mission in this matter seems to be 
based upon a statement made in Smith 
v. Illinois Bell Teleph. Co. (1930) 282 
U. S. 133, 152, 76 1. of: 255, PALE. 
1931A, 1, 9, 51 S. Ct. 65, 70. The 
situation in that case with respect to 
affliated companies was the same as 
the situation in this case. The Su- 
preme Court of the United States 
said: “On the record in this suit, the 
[trial] court concluded that the city 
had failed to support its contention 
that these prices were exorbitant. 
The court said that it appeared that 
for the past fourteen years the average 
profit of the Western Electric Compa- 
ny on its total business had not been ‘in 
excess of 7 per cent, and never above 
10 per cent.’ That fact has eviden- 
tiary value, but the finding does not go 
far enough. The Western Electric 
Company not only manufactured ap- 
paratus for the licensees of the Bell 
system but engaged in other large op- 
erations and it cannot be mercly as- 
sumed or conjectured that the net 
earnings on the entire businesses rep- 
resent the net earnings from the sales 
to the Bell licensees generally or from 
those to the Illinois Company. Nor 
is the argument of the appellants an- 
swered by a mere comparison of the 
prices charged by the Western Electric 
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Company to the Illinois Company with 
the higher prices charged by other 
manufacturers for comparable ma- 
terial, or by the Western Electric Com- 
pany to independent telephone com- 
panies. The point of the appellants’ 
contention is that the Western Electric 
Company, through the organization 
and control of the American Company 
[A. T. & T. Co.], occupied a special 
position with particular advantages in 
relation to the manufacture and sale of 
equipment to the licensees of the Bell 
system, including the Illinois Compa- 
ny, that is, that it was virtually the 
manufacturing department for that 
system, and the question is as to the 
net earnings of the Western Electric 
Company realized in that department 
and the extent to which if at all, such 
profit figures in the estimates upon 
which the charge of confiscation is 
predicated. We think that there 
should be findings upon this point.” 


The Commission evidently inter- 
preted this statement as a rule of law 
whereas the Svoreme Court of the 
United States was merely stating a 
basis upon which further considera- 
tion of the case should be had upon 


its remand to the lower court. The 
court laid down a procedure to be 
followed upon a reconsideration of 
the case. If an investigation should 
show that the prices charged by the 
Western Electric Company to the 
Wisconsin Telephone Company or any 
other subsidiary of the American 
Telegraph and Telephone Company 
were exorbitant or unreasonable to the 
detriment of the public interest, certain 
legal consequences would follow. 

_ The Commission in this case acting 
upon the statement quoted proceeded 
to make a superficial analysis of the 


30 P.U.R.(N.S.) 





WISCONSIN SUPREME COURT 


Western Electric Company’s business. 
It said: “The only way to find out 
whether the price of a particular ar- 
ticle is reasonable is to find out what 
the cost is to manufacture and sell that 
article.” [13 P.U.R.(N.S.) at p. 
277.) 

We have the word of an eminent 
economist that this is not sound 
economics. Bonbright, Valuation of 
Property, Vol. 1, p. 155, says: “For 
all modern economists, even those who 
remain loyal to the orthodox theories 
of price determination, agree that pro- 
duction costs are very unreliable meas- 
ures of value. Marshall’s statement 
that ‘cost of reproduction exerts little 
direct influence on value, save when 
purchasers can conveniently wait for 
the production of new supplies,’ would 
be generally accepted in the profes- 
sion.” 

The Commission seems to be of the 
view that in determining whether or 
not a reasonable price was paid for 
the products of the Western Electric 
Company, it was still valuing com- 
pany property. As a matter of fact 
it was dealing with property which 
was bought and sold upon the open 
market. Certainly in a shifting mar- 
ket cost of manufacture would be a 
dubious guide in the ascertainment of 
price. 

[48] In this case as in other in- 
stances throughout the trial, the Com- 
mission rested its decision upon gen- 
eralizations based upon general eco- 
nomic considerations instead of up- 
on the facts of the particular case. It 
said: “Here again is the effect of 
economic disaster (referring to con- 
dition of the Western Electric Com- 
pany). A vast industry, carrying 
30 P.U.R.(N.S.) 


enormous overheads and no business 
to sustain it, increases its prices. But 
by that fiat it cannot stamp those: in- 
creases as reasonable, nor should such 
increases, propelled by the flight of 
business from the Western Company, 
arbitrarily inflate the ‘fair value’ of 
operating company property through 
the country.” [13 P.U.R.(N.S.) at 
p. 277.] 

In concluding this part of its con- 
sideration, the Commission said: 
“The 1929 equipment and material 
prices as quoted in Western Electric 
Company price lists have been adopt- 
ed by the Commission engineers as 
the best available prices corresponding 
to large volume production by the 
Western Electric Company.” [13 
P.U.R.(N.S.) at p. 279.] 

The difference, amounting to $3,- 
700,000 as found by the court and by 
the Commission, results from the fact 
that the Commission’s engineer ap- 
plied 1929 Western Electric Compa- 
ny prices as to part and 1934 West- 
ern Electric prices as to other parts 
of the equipment. Just how a plant 
could be reproduced in 1934 upon the 
basis of 1929 prices is difficult to see. 
It was apparently based upon the testi- 
mony of the witness Hill who was of 
the opinion that 1929 Western Elec- 
tric equipment prices represented the 
fairest estimate of the 1932-1935 cost 
level. Hill’s explanation was as fol- 
lows: “I have taken the point of view 
that Western Electric Company is the 
manufacturing department of the Bell 
system and as such is the manufactur- 
ing department of the Wisconsin Tele- 
phone Company; that excess or not 
used and useful manufacturing facili- 
ties of the Western Electric Company, 
which would be the cause of high man- 
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ufacturing costs, if there were but a 
small volume of production, are in the 
same class as excess plant and property 
of the Wisconsin Telephone Compa- 
ny; that the material prices which are 
suitable and proper for use in a repro- 
duction cost estimate of the Wiscon- 
sin Telephone Company are the ma- 
terial prices which would result from 
the operations of a well-constructed, 
well-organized factory of size and or- 
ganization properly adapted to the cur- 
rent volume of output. 1929 was the 
last year in which the plant and organ- 
ization of the Western Electric Com- 
pany might have been reasonably well 
adjusted to its volume of output at that 
time. Consequently, I have used the 
1929 prices as the best measure avail- 
able to me at the present time of the 
normal cost of manufacture in a well- 
organized, well-equipped plant of the 
proper size.” [13 P.U.R.(N.S.) at 
p. 278.] 

It is evident that Mr. Hill did not 
adopt the procedure suggested by the 
Supreme Court of the United States 
in Smith v. Illinois Bell Teleph. Co. 
supra. He adopted the 1929 price be- 
cause in his opinion it constituted in 
1932 and 1933 the normal cost of 
manufacture in a well-organized, well- 
equipped plant of the proper size. We 
assume that he included in “normal 
cost” a reasonable profit. 


It was not contemplated by the Su- 
preme Court of the United States in 
Smith v. Illinois Bell. Teleph. Co. su- 
pra, that fair price should be ascer- 
tained on the basis of a theoretical 
plant adapted as to volume to the par- 
ticular needs of a particular year. 
This being true, the testimony of Mr. 
Hill furnished no basis whatever for 
resorting to 1929 prices. His testi- 
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mony furnished no basis for the con- 
clusion that Western Electric products 
were sold to the company at exorbi- 
tant rates. The only remaining basis 
upon which the prices could be es- 
tablished was the state of the open 
market and it is conceded that the 
Western Electric prices during all the 
years in question were lower than 
those of its competitors in this mar- 
ket. 

It is considered that the trial court’s 
finding that $3,700,000 should be add- 
ed to Hill’s appraisal of reproduction 
cost new as adjusted by the Commis- 
sion because of the use of 1929 instead 
of 1934 Western Electric prices is cor- 
rect. 


Interest during Construction 


It is the contention of the company 
that approximately $1,500,000 should 
be added to the appraisal by the Com- 
mission on account of interest during 
construction. There is no disagree- 
ment with respect to the addition of 
interest. The controversy relates to 
the amount to be added. The compa- 
ny contends that approximately $3,- 
500,000 should be added while the wit- 
ness Hill estimates the amount of $2,- 
000,000, while the witness Cook esti- 
mates the amount of $2,500,000 based 
on the Crowell appraisal, which 
amounts to about $2,000,000 based on 
the Commission’s valuation. The 
Commission allowed approximately 
$2,000,000. 

In considering this matter the trial 
court said: 

“On this issue the plaintiff produced 
the testimony of its chief engineer 
Crowell, who met this problem by cut- 
ting otf interest on 50 per cent of the 
exchange when 50 per cent of the tele- 
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phones of that exchange were pre- 
pared to be given service, at which 
time an exchange would be opened for 
business for the first time. Thereaft- 
er he cut off interest in proportion to 
the value of groups of telephones as 
such groups of telephones were given 
service. This cut-off of interest was 
done from time to time on groups of 
telephones instead of on each tele- 
phone as each telephone was cut in, in 
order to avoid interminable calcula- 
tions. The number in such groups of 
telephones depending on the attending 
conditions. By the use of such for- 
mula he arrived at 9.42 months’ time 
as the construction period, and at ap- 
proximately $3,500,000 as interest al- 
lowance. The plaintiff also produced 
Maynard A. Cook of the firm of Sloan 
& Cook, consulting engineers of Chi- 
cago, Illinois. He used a different 


formula than did Crowell and ar- 


rived at a 6.6 months’ time as the 
construction period, and at approx- 
imately $2,000,000 as interest. How- 
ever, under the formula used by 
him he designated about $1,900,000 
additional interest to going value. 
Under his formula he stopped interest, 
as such, after the initial cut in, and 
the amounts which Crowell continued 
to include as interest after the initial 
cut in of 50 per cent of the exchange, 
Cook designated as going value. The 
result then being that Cook in fact 
allowed more for interest than did 
Crowell, but designated part of it as 
going value. Crowell designated it all 
as interest and made a separate and 
independent appraisal of going value 
elsewhere. 

“Cyrus G. Hill, the Commission’s 
engineer, arrived at 6.84 months’ time 
as the construction period, and at ap- 
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proximately $2,000,000 as_ interest. 
He used the same formula used by 
Cook, and stated, as did Cook, that a 
part of what Crowell had included as 
interest belongs in an appraisal but 
should be included as going value. 
However, Hill testified that the Com. 
mission had not requested him to make 
an appraisal of going value and that 
he had not included going value in his 
appraisal anywhere. 

“In its final order (13 PUR. 
(N.S.) at p. 282) the Commission 
states: ‘We therefore find that the 
amount of interest determined by the 
Commission’s staff of approximately 
$2,000,000, which is about the same 
as calculated by the company employed 
engineer Cook, when related to the 
Commission’s valuation, is the abso- 
lute maximum amount which could be 
allowed as interest during construc- 
tion.’ 

“This court is unable to find any 
basis in the record for the assumptions 
made in the foregoing quotation. The 
premise being false and erroneous, any 
conclusions based thereon must be 
similarly considered.” 

The question seems to involve a 
matter of classification. Should cer- 
tain estimates properly be included as 
interest during construction or as go- 
ing value? The witness Hill and the 
witness Cook classified $2,000,000 as 
interest and the remainder as going 
value while the witness Crowell at- 
tributed the whole amount to interest. 
There seems to be no disagreement that 
on some basis a sum in excess of $2,- 
000,000 should be added to the ap- 
praisal. No consideration seems to 
have been given to this item by the 
Commission in establishing going val- 
ue. In respect to going value, the 
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Commission said: “We have valued 
the property of the company after giv- 
ing consideration to the fact that the 
company is a going concern and to 
book investment and values which in- 
clude costs of training the organization 
of the company and of developing 
routines, practices, and records to the 
extent that such items enter into the 
cost of telephone plant. We believe 
this gives full consideration to the ele- 
ment of going value and that no sepa- 
rate additional allowance is warranted 
by the facts.” [13 P.U.R.(N.S.) at 
p. 310.] 

It is apparent that in determining 
going value the Commission gave no 
consideration to the interest element. 
On the basis of this determination it is 
considered that the trial court rightly 
added to the appraisal $1,061,036 for 
additional interest. 


At this point we digress for the pur- 
pose of expressing some views with 
reference to valuation of public utility 


properties. While the Commission 
said that it gave and there is no reason 
to suppose it did not give consideration 
to book investment, the whole em- 
phasis throughout this valuation pro- 
ceeding covering a period of nearly 
five years has been placed upon the 
cost of reproduction new. When 
Smyth v. Ames, was decided in 1898 
(169 U. S. 466, 42 L. ed. 819, 18 S. 
Ct. 418), public utilities were subject 
to little if any effective regulation. In 
the financial structure of utility com- 
panies, especially railway companies, 
was to be found a large amount of so- 
called water. There was no systema- 
tized accounting and it was practically 
impossible to discover from the rec- 
ords of a utility company the so- 
called book cost of the property. 
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There was therefore no other practical 
way to ascertain its value than to con- 
sider what it would cost to reproduce 
it new and then depreciate that cost to 
the present condition of the plant be- 
ing valued. Here we have a plant 
which has been under state supervision 
since 1911 and under Federal super- 
vision since 1913 has been required 
annually or oftener to report to regu- 
lating authorities every dollar of its 
earnings and expenditures and at all 
times it has been subject to strict su- 
pervision as well as regulation. Just 
why a million and a half to two mil- 
lion dollars should be spent in ap- 
praising a hypothetical plant that 
would never be rebuilt, under assumed 
conditions that never can exist, on the 
basis of price levels which are mere 
estimates, by a construction force 
which must be hypothetical, and then 
assume that that represents the fair 
value of the plant and give it control- 
ling weight as against the book costs 
which are disclosed by records kept 
under strict governt.iental supervision, 
is difficult to see. We expressed dis- 
satisfaction with the emphasis placed 
upon reproduction new in valuing the 
property of public utilities in Wau- 
kesha Gas & E. Co. v. Railroad Com- 
mission, 181 Wis. 281, P.U.R.1923E, 
634, 194 N. W. 846. There is con- 
siderable evidence that it will ultimate- 
ly cease to be a dominant factor in util- 
ity valuation practice in cases where 
other more accurate and realistic bases 
are available. 

In a dissenting opinion by Mr. Jus- 
tice Brandeis in which Mr. Justice 
Holmes concurred, in Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 U. S. 
276, 299, 67 L. ed. 981, P.U.R.1923C, 
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193, 208, 43 S. Ct. 544, 550, 31 
A.L.R. 807, it is said: ‘Thus, for 
some time, replacement cost, on the 
basis of prices prevailing at the date 
of the valuation, was often adopted by 
state Commissions as the standard for 
fixing the rate base. But gradually it 
came to be realized that the definite- 
ness of the engineer’s calculations was 
delusive; that they rested upon shift- 
ing theories; and that their estimates 
varied so widely as to intensify, rather 
than to allay, doubts. When the price 
levels had risen largely, and estimates 
of replacement cost indicated values 
much greater than the actual cost of 
installation, many Commissions re- 
fused to consider valuable what one 
declared to be assumptions based on 
things that never happened and esti- 
mates requiring the projection of the 
engineer’s imagination into the future 
and methods of construction and in- 
stallation that have never been and 
never will be adopted by sane men. 

And, state Utility Commis- 
sions, while admitting the evidence in 
obedience to Smyth v. Ames, [supra] 
failed in ever-increasing numbers to 
pay heed to it in fixing the rate base.” 

See also concurring opinion by Mr. 
Justice Brandeis in which Justices 
Stone and Cardozo joined, St. Joseph 
Stock Yards Co. v. United States 
(1936) 298 U. S. 38, 73, 80 L. ed. 
1033, 14 P.U.R.(N.S.) 397, 56 S. 
Ct. 720. 

See also concurring opinion, Mr. 
Justice Frankfurter, Driscoll v. Edi- 
son Light & P. Co. 307 U. S. 104, 83 
L. ed. —, 28 P.U.R.(N.S.) 65, 59 S. 
Ct. 715, decided April 17, 1939. 


In West v. Chesapeake & P. Teleph. 
Co. (1935) 295 U. S. 662, 689, 79 L. 
ed. 1640, 8 P.U.R.(N.S.) 433, 449, 
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55 S. Ct. 894, 905, Mr. Justice Stone 
dissenting (Justices Brandeis and 
Cardozo concurring) said: “In as. 
suming the task of determining judi. 
cially the present fair replacement val- 
ue of the vast properties of public util- 
ities, courts have been projected into 
the most speculative undertaking im- 
posed upon them in the entire history 
of English jurisprudence. Precluded 
from consideration of the unregulated 
earning capacity of the utility, they 
must find the present theoretical value 
of a complex property, built up by 
gradual accretions through long peri- 
ods of years. Such a property has no 
market value, because there is no mar- 
ket in which it is bought and sold. 
Market value would not be acceptable, 
in any event, because it would plainly 
be determined by estimates of future 
regulated earnings. Estimates of its 
value, including the items of ‘over- 
heads’ and ‘going concern value,’ can- 
not be tested by any actual sale or by 
the actual present cost of constructing 
and assembling the property under 
competitive conditions. Public util- 
ity properties are not thus created full 
fledged at a single stroke. If it were 
to be presently rebuilt in its entirety, 
in all probability it would not be con- 
structed in its present form. When 
we arrive at a theoretical value based 
upon such uncertain and fugitive data 
we gain at best only an illusory cer- 
tainty. No court can evolve from its 
inner consciousness the answer to the 
question whether the illusion of cer- 
tainty will invariably be better sup- ~ 
ported by a study of the actual cost of 
the property adjusted to price trends, 
or by a study of the estimates of engi- 
neers based upon data which never 
have existed and never will.” 
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In West v. Chesapeake & P. Teleph. 
Co. supra, the Commission had arrived 
at a valuation by the application of 
price trend data to historical cost. 
The court held that such a method of 
yaluation was inapt and improper and 
that an order fixing rates on that basis 
was repugnant to due process of law. 
The court, at p. 438 of 8 P.U.R. 
(N.S.) said: “To an extent value 
must be a matter of sound judgment, 
involving fact data. To substitute for 
such factors as historical cost and cost 
of reproduction, a ‘translator’ of dol- 
lar value obtained by the use of price 
trend indices, serves only to confuse 
the problem and to increase its difficul- 
ty, and may well lead to results any- 
thing but accurate and fair. This is 
not to suggest that price trends are to 
be disregarded; quite the contrary is 
true. And evidence of such trends is 
to be considered with all other relevant 
factors.” 

This would seem to imply that no 
valuation made without an appraisal 
and ascertainment of cost of reproduc- 
tion could stand. The court in the 
West Case, supra, criticized the data 
used by the Commission in its valua- 
tion rather severely. We have found 
no comparable criticism of the repro- 
duction or replacement bases of valua- 
tion although it seems to be equally 
vulnerable in that regard. While we 
adhere to the rule laid down by the Su- 
preme Court of the United States it is 
difficult to see why a valuation arrived 
at by guess on the basis of estimates 
should form the legal basis for depriv- 
ing a litigant of its property, or be the 
justification for excessive charges to 
the public. In this connection, see Vol. 
37 Mich. Law Review 1209, The Rate 
Base, by Paul G. Kauper, where the 
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authorities are cited and the problem 
carefully analyzed. 


Toll Segregation 


[49-51] Prior to the issuance of 
the final order in this case the Com- 
mission had considered that the local 
telephone charge should cover the cost 
of service to the toll switch board and 
the charge for toll service should cover 
the service from toll switch board to 
toll switch board. The exchange plant 
therefore was considered to be that 
part of the plant employed in local 
service and in the extension of service 
to the toll switch board. In its order 
in this case the Commission excluded 
from the rate base the value of the so- 
called terminal toll plant which had 
theretofore been considered a part of 
the exchange plant and allocated 7.4 
per cent of the plant value to toll but 
made no provision for a change in toll 
rates so that the company although the 
value of the toll plant is excluded from 
the rate base is now required to pro- 
vide for the expense of operating and 
maintaining a toll plant out of ex- 
change revenue. In this connection it 
should be pointed out that in three 
cases where the Commission had this 
matter directly before it, the last one 
being in the matter of the application 
of Wisconsin Telephone Company for 
authority to increase its rates at its 
Marinette Exchange, 34 Wis. R. C. 
R. 223, P.U.R.1931A, 477, 478, de- 
cided January 3, 1931, the Commis- 
sion itself held that the former method 
of accounting was correct. We quote 
rather extensively because it discloses 
the nature of the controversy : 

“However, the present method of 
accounting has been examined and ap- 
proved by the Commission in the past 
30 P.U.R.(N.S.) 





WISCONSIN SUPREME COURT 


and we can see no occasion for a 
change. Under the present method 
the fixed rental of the local subscriber 
is just what it would be if his local ex- 
change were isolated and he has the ad- 
vantage of knowing that, if occasion 
should arise, he can call distant points, 
at no additional cost except as he uses 
the toll service. If, as the city advo- 
cates, a proportion of the toll revenue 
were credited to the local exchange, 
this would have to be done for all ex- 
changes in the state and, since the toll 
system does not show excessive earn- 
ings, there would then be two alterna- 
tives. One would be to assess against 
each local exchange a corresponding 
proportion of the investment and ex- 
penses of the toll system which would 
nullify the benefit of the additional 
revenue. The other would be to in- 


crease the toll rates and if this were 
equitably done it would increase the 


toll revenue from a given exchange by 
the same amount as was credited to it. 
Neither alternative would reduce the 
total burden to be borne by the sub- 
scribers of the exchange in question 
but at the most only shift a larger 
proportion onto the subscribers actual- 
ly using toll service. Since, as point- 
ed out above, these subscribers are al- 
ready carrying the costs of the toll 
system in addition to paying their 
share of the local exchange costs, 
while the subscribers not using the toll 
system have, at no cost, the advantage 
of the right of being connected to it, 
such a shift would be uncalled for.” 

Under the strength of the ruling 
of the Commission, the company has 
made contracts for the use of its toll 
lines upon that basis with some 219 
other companies. No doubt it is with- 
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in the power of the Commission to 
make such classifications and alloca. 
tions as it finds proper and necessary 
but the result of the final order with 
respect to terminal toll property is s0 
manifestly unfair and unjust that we 
are of the view that it could only have 
resulted from a mistake of law. The 
Commission said: ‘‘We dispose of 
the question of terminal toll, as a mat- 
ter of law, under the Smith Case, as 
we understand it.” Smith v. Illinois 
Bell Teleph. Co. (1930) 282 U. S, 
133, 150, 75 L. ed. 255, P.U.R.1931A, 
1, 31S. Ce 6. 


It stated its position as follows: 
“Exchange subscribers cannot be re- 
quired to bear in exchange rates the 
burden of carrying the facilities from 
the subscriber’s station to the toll 
board. This is toll service. The Su- 
preme Court expressly said that the 
exchange subscriber could not be thus 
imposed upon with such a burden on 
interstate toll calls. The logic is the 
same, whether interstate or intrastate 
toll is involved. The access to the toll 
board is toll on an intrastate call as 
much as on an interstate call. If it is 
not exchange service on an interstate 
call (and the Supreme Court certain- 
ly said so), then it is not exchange 
service on an intrastate call.” [13 
P.U.R.(N.S.) at p. 296.] 

The trial court could find no war- 
rant in Smith v. Illinois Bell Teleph. 
Co. supra, the conclusions reached by 
the Commission. Neither do we. In 
the first place, the Commission has 
power to regulate intrastate toll rates. 
That is expressly so provided in § 221 
(b) of the Communications Act of 
1934. 47 USCA § 221 (b). 

In Smith v. Illinois Bell Teleph. Co. 
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supra, the Court said [282 U. S. 133, 
P.U.R.1931A, at pp. 6, 8]: 

“At the threshold of the discus- 
sion, we are met with the fact that, in 
these findings, the Commission and 
the court made no distinction between 
the intrastate and the interstate prop- 
erty and business of the company. It 
appears that the property of the com- 
pany in Chicago is used to render (1) 
what is called exchange service, all of 
which is intrastate, (2) intrastate toll 
service over its own lines and under 
arrangements with companies other 
than the American Company, and (3) 
interstate toll service, which includes 
all the toll service rendered under ar- 
rangements with the American Com- 
pany. The company introduced evi- 
dence separating the intrastate and in- 
terstate business and also the intra- 
state exchange business. While the 
court regarded these computations as 
correct, and approved the method in 
which they had been made, still the 
court made no specific findings based 
on a separation of the intrastate and 
interstate property, revenues, and ex- 
penses, but determined the issue on the 
basis of the total Chicago property of 
the company. 

“The court stated that this was done 
because that basis was less favorable to 
the company than that of its total in- 
trastate property or of its intrastate 
exchange property. Consid- 
ering that the difference would not af- 
fect the result, the court deemed it to 
be more convenient to pass upon the 
order of the Commission without re- 
casting the figures in order to make 
allowance for interstate or intrastate 
toll property and earnings. 


“In the method used by the Illinois 
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Company in separating its interstate 
and intrastate business, for the pur- 
pose of the computations which were 
submitted to the court, what is called 
exchange property, that is, the prop- 
erty used at the subscriber’s station 
and from that station to the toll 
switchboard, or to the toll trunk lines, 
was attributed entirely to the intrastate 
service. This method was adopted as 
a matter of convenience, in view of the 
practical difficulty of dividing the 
property between the interstate and 
intrastate services. The appellants 
[Commission] insist that this method 
is erroneous, and they point to the in- 
disputable fact that the subscriber’s 
station, and the other facilities of the 
Illinois Company which are used in 
connecting with the long-distance toll 
board, are employed in the interstate 
transmission and reception of mes- 
sages. While the difficulty in making 
an exact apportionment of the proper- 
ty is apparent, and extreme nicety is 
not required, only reasonable measures 
being essential [cit‘ng cases], it is 
quite another matter to ignore alto- 
gether the actual uses to which the 
property is put. It is obvious that, un- 
less an apportionment is made, the in- 
trastate service to which the exchange 
property is allocated will bear an un- 
due burden—to what extent is a mat- 
ter of controversy. We think that this 
subject requires further consideration, 
to the end that by some practical meth- 
od the different uses of the property 
may be recognized and the return 
property attributable to the intrastate 
service may be ascertained according- 
ly.” 

What the Supreme Court of the 
United States was doing was to re- 
quire interstate business to be separat- 
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ed from intrastate business. It said 
nothing whatever about the allocation 
of revenues as between exchange and 
intrastate toll service. The Commis- 
sion in its final order says: “The 
Supreme Court of the United States in 
the Smith Case refers to the ‘indis- 
putable fact that the subscriber’s sta- 
tion, and other facilities of the Illinois 
Company which are used in connect- 
ing with the long-distance toll board, 
are employed in the interstate trans- 
mission and reception of messages.’ 
This can mean only one thing, namely, 
that the segment between a _ sub- 
scriber’s station and the toll board on 
a call from Madison to Chicago is 
interstate commerce. . By the identical 
token, that identical segment is a part 
of any toll, albeit intrastate toll.” [13 
P.U.R.(N.S.) at p. 297.] 

We think this is a misinterpretation 
of what the Supreme Court of the 
United States said. The Supreme 
Court did not say that the exchange 
subscriber might not be charged as a 
part of the exchange rate for the trans- 
mission of a message from his station 
to the toll board. What the Supreme 
Court said was that the intrastate busi- 
ness could not be made to bear a part 
of the expense fairly attributable to 
interstate business. The equipment be- 
tween the subscribers’ station and the 
switchboard is used for both interstate 
and intrastate business. From the or- 
der it is clear that the Commission 
proceeded upon what it supposed to be 
a rule of law established by the Su- 
preme Court of the United States. 
The Supreme Court of the United 
States did not concern itself upon what 
basis intrastate rates should be deter- 
mined provided they were compen- 
satory. It stated the reason for the 
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segregation as follows: “The separa. 
tion of the intrastate and interstate 
property, revenues, and expenses of 
the company is important not simply 
as a theoretical allocation to two 
branches of the business. It is essen. 
tial to the appropriate recognition of 
the competent governmental authority 
in each field of regulation. In diste- 
garding the distinction between the in- 
terstate and intrastate business of the 
company, the court found it necessary 
to pass upon the fairness of the divi- 
sion of interstate tolls between the 
American and Illinois companies. The 
court held that the division was rea- 
sonable and the appellants contest this 
ruling. But the interstate tolls are the 
rates applicable to interstate com- 
merce, and neither these interstate 
rates nor the division of the revenue 
arising from interstate rates was a 
matter for the determination either of 
the Illinois Commission or of the court 
in dealing with the order of that Com- 
mission.” [282 U. S. 133, P.ULR. 
1931A, at p. 7.] 

The law relating to the segregation 
of intrastate from interstate tolls does 
not control the action of the Commis- 
sion in making intrastate allocations of 
exchange and toll property. 

The Commission also intimates that 
although it has segregated the toll 
property and so denied the company 
the right to earn upon it and has al- 
located the expense and has made no 
provision for revenue, that the remedy 
of the company is by petition to have _ 
its toll rates increased; that the Com- 
mission is considering only exchange 
rates. The company complains and 
says with reason that if that was the 
case it was not made aware of it until 
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the issuance of the final order. It is 
to be remembered that this proceeding 
was initiated by the Commission upon 
its own motion. It ordered: “That 
an investigation and inquiry be, and 
the same is hereby instituted on the 
Commission’s own motion into the 
rates, charges, tolls, rules, service, 
practices, and activties of the Wiscon- 
sin Telephone Company.” [P.U.R. 
1931E, 135, 148.] 


The company says that until the 
final order was issued it had no means 
of knowing definitely when or how the 
toll service would be dealt with. We 
are not advised when or how the pro- 
ceeding became a local exchange rate 
proceeding. Certainly toll rates were 
within the scope of the Commission’s 
order which initiated the proceeding. 
In its order for investigation the Com- 
mission referred to a similar proceed- 
ing in the state of New York. The 
Commission in its order (P.U.R. 
1931E, 135, 136) said: 

“We believe that the statewide plan 
is the sounder theory of telephone 
ratemaking and it is the plan which 
we propose to follow in this investiga- 
tion. 

“Perhaps the most notable instance 
of a statewide telephone investigation 
was that instituted by the New York 
Public Service Commission in 1921” 
and the Commission quoted among 
other things the following: 

“The amount of revenue necessary 
can then be obtained by rates (in the 
statewide case) which are uniform, 
under like circumstances and condi- 
tions, instead of through hundreds of 


separate rates and classifications for 
the same character of service, with the ° 


consequent discrimination and undue 
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preference. Both toll and exchange 
rates can be so fixed and toll service 
costs and returns determined on a 
proper and sound basis.” [P.U.R. 
1931E, at p. 138.] 

The basis of the New York proceed- 
ing is set out in the 1931 order, supra, 
of the Commission at length and clear- 
ly contemplates the investigation of 
all the property owned by the Wiscon- 
sin Telephone Company within the 
state of Wisconsin and all of the rates, 
tolls, and charges of the company. 

If the Commission in segregating 
toll property from exchange property 
had made a corresponding allocation 
of revenues, the final result would not 
have been materially affected, but 
when it failed to make any allocation 
of revenues or other provision for the 
expense of maintaining and operating 
what is now classified as toll property, 
it threw that expense back upon ex- 
change revenues and cut the rate base 
by the amount of property allocated 
to toll. It did this upon authority of 
Smith v. Illinois Bell Teleph. Co. su- 
pra, erroneously. The amount of the 
terminal toll segregation should be in- 
cluded in the rate base in accordance 
with its former decisions. We do not 
undertake to criticize the Commis- 
sion’s classification. When, however, 
it changes its classification it should 
be consistent. It would seem to a non- 
expert that the exchange subscriber is 
subject to a reasonable “ready to 
serve” charge. Although he may 
never use it, the intrastate as well as 
the interstate toll property is main- 
tained for his use. 


Conclusion 


Our consideration of the questions 
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relating to rate base results in the fol- 
lowing : 


Hill’s appraisal of reproduction cost 
new as adjusted by the Commis- 


$53,018,854 


Add: 
Difference due to use of 
1929 instead of 1934 
prices 
Interest not included by 
the Commission or add- 
ed to going value 1,061,036 
———__ 4,761,036 


$57,779,890 
Less: 
2% Excess plant 
Accrued depreciation 
9.79% 
Interstate allocation .... 
7,101,147 


$50,678,743 
750,000 


Plus: 
Working capital 


Intangibles including going value 2,103,000 


Rate base nd 
(Round numbers $53,500,000) $53,531,743 


[52] The Commission found total 
exchange, adjusted net operating in- 
come for the year 1934 to be $1,656,- 
358. On the rate base found by the 
trial court and modified by this court 
it produces a return of 3.1 per cent. 
On the rate base found by the Com- 
mission it produces a return of 5 per 
cent. It is clear that there is no ground 
for saying that the existing rates were 
unreasonable. Subsequent experience 
confirms this conclusion. 

Income of the company as per com- 
pany brief is as follows: 

$2,687,319 
2,248,661 
2,347,951 

Income of the company as adjusted 

by the Commission: 


$3,071,762 
2,786,660 


In none of these years would the 
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returns exceed 6 per cent upon the base 
found by the court as modified. 

The Commission found upon the 
matter of fair return that 54 per cent 
under all the circumstances and condi- 
tions existing at the time the order 
was made was reasonable. 

We shall not undertake to review 
the order of the Commission in that 
respect. In this connection we call 
attention to Driscoll v. Edison Light 
& P. Co. (1939) 307 U. S. 104, 83 
L. ed. —, 28 P.U.R.(N.S.) 65, 74, 59 
S. Ct. 715, 722. In considering the 
matter of rate of return in a case in- 
volving a public utility corporation 
furnishing electric energy, the court 
said: 

“The rate of return was fixed by the 
Commission at 6 per cent. Witnesses 
for the utility brought out facts 
deemed applicable in the determination 
of a proper rate of return on the fair 
value of the property. Their evidence 
took cognizance of the yield of bonds, 
preferred and common stock of select- 
ed comparable utilities, the stagnant 
market for new issues, prevailing cost 
of money, the implications of the pos- 
sible substitution of some governmen- 
tally operated or financed utilities for 
those privately owned, and the dangers 
of a fixed schedule of rates in the face 
of possible inflation. From these fac- 
tors they deduced that a proper rate of 
return would be from 7.8 per cent to 
8 per cent. An accounting expert of 
the Commission countered with tables 
showing yields of bonds of utilities; 
the yield to maturity of Pennsylvania 
public utility securities, approved by 
the Commission between July 1, 1933, 
and May 7, 1937, long term and ac- 
tually sold for cash to nonaffiliated in- 
terests; yield of Pennsylvania electric 
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utilities ; financial and operating statis- 
tics of Pennsylvania electric utilities; 
money rates, and other material in- 
formation. He concluded 5.5 per cent 
was a reasonable rate of return. 

“It must be recognized that each 
utility presents an individual problem. 
The answer does not lie alone in aver- 
age yields of seemingly comparable 
securities or even in deductions drawn 
from recent sales of issues authorized 
by the same Commission. Yields of 
preferred and common stocks are to 
be considered, as well as those of the 
funded debt. When bonds and pre- 
ferred stocks of well-seasoned compa- 
nies can be floated at low rates, the al- 
lowance of an over all rate return of 
a modest percentage will bring hand- 
some yields to the common stock. Cer- 
tainly the yields of the equity issues 
must be larger than that for the under- 
lying securities. In this instance, the 
utility operates in a stable community, 
accustomed to the use of electricity 
and close to the capital markets, with 
funds readily available for secure in- 
vestment. Long operation and ade- 
quate records make forecasts of net 
operating revenues fairly certain. Un- 
der such circumstances a 6 per cent re- 
turn after all allowable charges cannot 
be confiscatory.” 


The capital market in Pennsylvania 
certainly must be as favorable if not 
more favorable than the capital market 


in Wisconsin. While lower rates of 
fair return have been found in other 
cases, such cases are not a dependable 
guide because in many of them the 
court is considering the issue of con- 
fiscation which may involve other fac- 
tors so that it cannot be said as a mat- 
ter of law that it is necessary that the 


127 


PUBLIC SERVICE COMMISSION 


property produce some specified rate 
of return. 

In Wisconsin Gas & E. Co. v. Wis- 
consin Tax Commission (1936) 221 
Wis. 487, 498, 266 N. W. 186, 191, 
268 N. W. 121, this court had under 
consideration the valuation by the 
Wisconsin Tax Commission of the 
property of the utility for tax pur- 
poses. In that case we were required 
to consider what rate of return should 
be adopted for the purpose of capital- 
izing earnings. While that method 
cannot be used in valuing property of 
a utility for rate-making purposes, the 
rate of return must be considered in 
each case. This court approved the 
application of a rate of return of 6 
per cent. The court said: “Plaintiffs 
claim that the proper rates of capital- 
ization are 7, 74, and 8 per cent, while 
the defendants in testing the validity 
of the Commission’s assessment have 
insisted upon the propriety of rates of 
5, 54, and 6 per cent. We assume 
that the rate at which the earnings of 
a company are cap‘talized must bear a 
relation to the rate of return currently 
being derived from capital invested in 
other taxable property.” 

[53] We shall not consider the so- 
called adjustments made in the ex- 
penses of the utility in order to estab- 
lish net income. However, our fail- 
ure to deal with these matters must not 
be construed as approval of the meth- 
ods employed. In a general way, here 
as in consideration of the factors re- 
lating to the rate base, minimum fig- 
ures are employed. No consideration 
is given to the fairness or justness of 
expenses actually incurred and made 
by the management; the expense ac- 

> count is cut down on the basis of a re- 
management of the business. Where 
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the management has not been extrava- 
gant, improvident, or wasteful, it is 
considered that the Commission may 
not ignore actual expenses because in 
the light of experience and present 
conditions, it is possible to say that 


some part of the expense might have 
been avoided. From what has been 
said it follows that the judgment of 
the trial court in each case must be 
affirmed. 

Judgment in each case is affirmed, 





ARIZONA CORPORATION COMMISSION 


Re Morrow Transportation Company 


[Docket No. 6359-A-4335, Decision No. 10591.] 


Certificates of convenience and necessity, § 147 — Cancellation — Abandonment 
of rights and privileges — Reports and tax payments. 

Failure and refusal by an authorized motor carrier to file reports and pay 

taxes due in accordance with § 19, Chap. 100, Session Laws of Arizona, 

1933, in itself constitutes an abandonment of the rights and privileges 

granted to such motor carrier and subjects the carrier to cancellation of 


operating authority. 


[June 14, 1939.] 


Drainierans and order for failure to comply with provisions of 
law requiring filing of report and payment of tax due the 
Highway Department; operating authority canceled. 


By the Commission: A citation 
and order was issued to Morrow 
Transportation Company citing such 
carrier to appear before the Commis- 
sion on account of the operator’s fail- 
ure to comply with the provisions of 
the law as set forth in § 19, Chap. 
100, Session Laws of Arizona, 1933, 
requiring the filing of report and pay- 
ment of tax due the Highway Depart- 
ment. 

A hearing was held before this 
Commission, May 31, 1939, and the 
evidence adduced showed that the op- 
erator herein has failed to file report 
and pay tax due the Highway Depart- 
ment in accordance with the law as 
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above set forth. Such failure and re- 
fusal in itself constitutes an abandon- 
ment of the rights and privileges 
granted to such motor carrier. 

It is therefore ordered: That In- 
terstate Registration No. 4235, au- 
thorizing Morrow Transportation 
Company to operate vehicles as a mo- 
tor carrer in the transportation of 
freight between Los Angeles, Califor- 
nia, and Tucson, Arizona, serving 
Yuma and Tucson, over U. S. High- 
way No. 80 and State Highway No. 
84, entering the state at Yuma, Ari- 
zona, be, and the same is hereby can- 
celed, and the record closed as of this 
date. 
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T’S results you’re after—it’s performance you want—that’s exactly what you 

get with “CLEVELANDS.” 

On transmission or main lines, in the open country, or for distribution in the 
close, confined areas of city and suburbs, “CLEVELANDS” go through creating un- 
surpassed performance records. And best of all “CLEVELANDS” deliver this maxi- 
mum performance at surprisingly low costs. 

And there’s a reason—correctness of design, alertness to field requirements, plus 
Quality of Construction. 

| Time-tested, time-proven, compact, fast, flexible, streamlined for light weight, easy 
to move around the job, easy to move around the country, yet rugged and abund- 
antly powered, “CLEVELANDS” have the built-in qualities that enable you to get 
pipe line in the ground quickly, with least “times-out” and at lowest cost. “CLEVE- 
LANDS” are sold on a guaranteed satisfaction basis. Get the details—write today. 


For More Savings. Low Cost, 
Truck-Speed Transportation 
on Seotel eam THE CLEVELAND 
TRENCHER COMPANY 
"Pioneer of the Small Trencher" 


20100 St. Clair Avenue 
Cleveland, Ohio 





Industrial Progress 


Selected 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming evenis. 


Commonwealth & Southern’s 
Spending Program Increased 


USHING forward a program calling for the 
P expenditure of approximately $22,000,000 
over and above a normal annual construction 
budget of $33,000,000, Wendell L. Willkie, 
president of the Commonwealth & Southern 
Corporation, on October 3rd announced plans 
for the building of a power plant at Macon, 
Ga., which, he estimated, will cost $4,000,000. 

Construction on the plant at Macon, which 
will have an initial installation of 35,000 kilo- 
watts, was expected to start at once and would 
be completed in 1941. Work on the Mobile 
plant, which will cost approximately $4,000,- 
000, also was said to be about to begin, and it 
was believed would be completed in 1941. 

The Macon plant will be erected in the terri- 
tory served by the Georgia Power Company 
and the Mobile plant in the Alabama Power 
Company system, both subsidiaries of Com- 
monwealth & Southern. 

In addition to these new installations in the 
Southeast, Mr. Willkie also announced that 
additional construction is going forward in 
Commonwealth and Southern’s northern 
group of utility properties. Plant additions 
are being made at Peoria, Ill, and Toronto, 
Ohio, and a second generating unit of 35,- 
000 kilowatts is being installed in the John 
C. Weadock steam-electric generating plant. 

These expansions in the northern group, 
together with the program under way in the 
Southeast, will enlarge the over-all generating 
capacity of the Commonwealth and Southern 
system by 210,000 kilowatts at a cost of an 
additional $22,000,000, Mr. Willkie said. Plans 
for the construction of additional transmission 
and distribution lines and the installation of 
transformers and other equipment to provide 
for the increasing demands for service also 
are under consideration, he added. 


AGAEM Annual Meeting 
Views Home Market 


,, erg industry was urged to cultivate 
the huge home market rather than to 
rely on exports to foreign neutral and bellig- 
erent nations by speakers at the fourth annual 
convention of the Association of Gas Appliance 
and Equipment Manufacturers held in New 
York, October 9th. 

George E. Frazer of Chicago, counsel to 
the association, urged manufacturers to go 
after the potential domestic replacement mar- 
ket and to support their efforts. with advertis- 
ing and sales campaigns. 


Frank H. Adams, vice president and 
eral manager of the Surface Combustion ee 
poration, Toledo, was elected president of the 
association, succeeding E. R. Guyer of Chicago, 

The following officers also were elected 
vice president, A. P. Brill, president of Ruud © 
Manufacturing Company, Pittsburgh; and 
treasurer, John A. Fry, president of Detroit 
Michigan Stove Company, Detroit. 

New members elected to the board of di- 
rectors were Louis Ruthenburg, president of — 
Servel, Inc., Evansville, Ind.; L. R. Mendel- 
son, president, Hotstream Heater Company, 
Cleveland; E. C. Adams, president, Adams 
Brothers Manufacturing Company, Pitts- 
burgh; Walter L. Seelbach, secretary and 
treasurer, Forest City Foundries Company, 
Cleveland; J. C. Diehl, American Meter Com- 
pany, Erie, Pa.; and W. A. Lean, general sales 
manager, Wilcolator Company, Newark. 

E. R. Guyer of Chicago, the retiring presi- 
dent, declared that the problem before indus- 
try today is the responsibility of tapping the 
vast resources of capital impounded in the 
country. He pointed out that the gas industry 
today is at the peak of its existence with more 
customers than it has served in its history 
and with greater sales and revenue than it 
enjoyed in 1929, 

F, E. Sellman, vice president of Servel, Inc., 
and retiring treasurer of the association, told 
the convention that a great wave of interest 
in the home and its security has swept the 
United States, a possible reaction caused by 
the chaotic conditions abroad. 


Automatic Tuner on J.B.M. 
Address System 


NTERNATIONAL Business Machines Corpora- 

tion has incorporated an automatic push 
button of the latest design in the public address 
system which is one of its products, according 
to a recent announcement. 

It provides an automatic selection of six 
broadcast programs. High fidelity circuits are 
cut in automatically when any button is used 
and high selectivity circuits are switched in 
on manual tuning. It is of the superheterodyne 
type, with a stage of radio frequency amplifi- 
cation to eliminate image frequencies. Triple 
automatic control circuits hold all stations to 
constant volume level. 

The tuner is equipped with an easy-view 
sliderule type of dial with automatic tuning 
lights and a horizontal scale etched on a soft 
gold non-glaring dial. A cathode ray tuning 
indicator is mounted on the dial frame for ac- 
curate tuning, and operates from either the 
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WALL 


BRAZED STEEL DOUBLE. 
JACKETED COMPOUND KETTLE 


A double-jacketed compound kettle for melting 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out- 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


ie P. WALL MFG. SUPPLY CO. 
ing Double Jacket all PITTSBURGH, PA. 
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manual or automatic push button controls. 
The chassis is rustproof cadmium plated and 
all parts are climate-sealed against humidity. 


Silex Announces Completely 
Automatic Glass Coffee Maker 


T= first completely automatic glass coffee 
maker—the first automatic unit to provide 
flexible temperature control after the coffee is 
brewed—has just been announced by the Silex 
Company. This model sells for $7.95. 

With the new automatic model Silex Glass 
Coffee Maker all that needs to be done is “set 
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it and forget it.’ When the water rises to the 
upper bowl the current is turned off—auto- 
matically. When the brewed coffee has returned 
to the lower bowl, Anyheet Control keeps the 
brewed coffee at drinking temperature indefi- 
nitely. 

There is also available an automatic attach- 
ment which converts any recent model Silex 
Glass Coffee Maker into an entirely automatic 
unit. This attachment lists at $2.95. 

Complete information may be secured by 
writing direct to The Silex Company, Hart- 
ford, Conn. 





ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 


603 So. Dearborn St. Chicago, Ill. 








G-E Announces New Indoor. 
Outdoor Automatic Time Switch 


NEW general-purpose automatic. time 

switch which has been announced by Gen- 
eral Electric Company will be of interest to 
utilities. 

Applications of this new automatic time 
switch include store- and show-window light- 
ing, electric signs, billboards, spectaculars, 
ornamental fountains, monuments and similar 
lighting, street lighting, airport lighting, air- 
way beacon lighting, railroad yard lighting, 
poultry house lighting, traffic control, alarms, 
signal systems, domestic furnace and water 
heaters, and defrosting refrigerators. 

Incorporating the advantages of the newest 
time switch developments, the T-44 is smaller 
and lighter than similar switches previously 
offered. It has a streamlined case that is in 
keeping with the modern trend of meter design, 
The new switch makes and breaks 35 amperes, 
Mazda, inductive, or resistance loads. It is fur- 
nished with a plain or an astronomic dial for 
turning circuits “on” and “off” at dusk and 
dawn; for switching two circuits simultane- 
ously “on” and separately “off’’; for switching 
two circuits “on” separately and “off” simul- 
taneously. An omitting device on this new 
switch permits skipping the “on” operation on 
selected days of the week. 


Boiler Insurance Plan Offered 
Public Utilities 


HE threatened increase in operating costs, 
due in a large part to the influence of the 
European war, is causing utility operators to 
scrutinize every item of their overhead closely. 
For this reason the plan of reducing boiler and 
machinery insurance costs, introduced a num- 
ber of years ago by the Lumbermens Mutual 
Casualty Company, is receiving increasing at- 
tention by utility companies and municipally 
operated plants. The following statement by 
the company explains this plan which is based 
on effecting economies in two ways: (1) by 
lowering the losses the insurance company has 
to pay, (2) by reducing sales costs and over- 
head, both items which must come out of the 
insurance premium paid by the ultimate buyer. 
Losses are lowered primarily by means of 
carefully selecting the equipment to be insured 
in the first place and by preventing accidents 
through a corps of experienced expert engi- 
neers, whose regular inspections detect flaws 
or dangerous signs of weakness which other- 
wise might lead to a serious breakdown. 
Lumbermens issues a broad policy and its 
initial rate is standard. However, because of 





FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, 9. 
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Rel E conductor 
SUPPORTS and FITTINGS 


Sometimes erroneously thought of as 
merely an incidental part of a substation 
network, conductor supports and fittings 
actually form an extremely important 
part of a system. A failure at any one 
support or joint is sometimes as costly 
to the system as the breakdown of a 
machine. R&IE carefully designed and 
properly made conductor equipment is 
the choice of many Utilities where con- 
tinuity of service is paramount. Tested 
designs, excellent quality materials, and 
care in manufacture, form the founda- 
tion for the production of R&IE conduc- 
tor supports and fittings. 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 
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AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 


i i cording 
Here is a policy that, ac 
to actuarial experience, eogects ‘oe 
for your expectancy © life. It ha 
cash and loan values. 


Tus low-cost policy cannot be issued in 
amounts less than $2,500. 

At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your bene- 
ficiary either $10,000 at your death or a 
monthly income for life. Write us for full 
details, stating age. Use the coupon below. 


Mail it now. 
THE LINCOLN NATIONAL LIFE 
COMPANY 


INSUR ANCE 
INDIANA 


FORT WAYNE 
ITS NAME INDICATES ITS CHARACTER 


UPON 
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the savings effected it has returned substantial 
dividends to policyholders, reducing their in- 
surance costs. The present rate of dividend on 
boiler and machinery insurance amounts to 
25 per cent of the premium. 

Lumbermens is a strong legal reserve mutual 
company. Assets exceed $30,000,000.00 and net 
cash surplus is more than $4,500,000.00. Its in- 
spectors average over twenty-three years of ex- 
perience in the manufacture and maintenance 
of boilers and machinery. The company has a 
reputation for settling claims promptly and 
fairly. 

Utility operators wishing more complete in- 
formation about this plan or about the Lum- 
bermens Mutual Casualty Compat.y may secure 
it by writing to the company, Mutual Insur- 
ance Building, Chicago, Illinois. 


Florida Power & Light 
Plans $3,000,000 Unit 


po Power & Light Co. will undertake 
a $3,000,000 expansion program at the 
Dania plant, according to Bryan C. Hanks, 
president. The capacity of the plant will be 
increased 50 per cent by the installation of a 
25,000-kw. steam turbo-generator and auxili- 
ary equipment. The transmission and distri- 
bution system will also be enlarged and re- 
vamped to handle the growth in load. 


Electric Range Sales Gain 


wu the current intensive campaign on 
electric ranges being conducted by 
manufacturers jointly and by retailers and 
utilities, the industry expects sales this year 
to hit between 275,000 to 300,000, a 10 to 20 
per cent increase over the 250,000 units sold 
last year. 

The Modern Kitchen Bureau is conducting 
a national advertising campaign on electric 
ranges, while utilities and dealers are run- 
ning extensive newspaper copy. Increased 
success in having electric ranges installed in 
new homes is one of the reasons why the in- 
dustry is expecting the 10 to 20 per cent sales 
rise. 


General Telephone Units Rise 


Aw gain of 2,993 company-owned tele- 
phones for September was reported re- 
cently by the General Telephone Corporation 
and its subsidiaries. This compares with a 
net gain of 1,977 telephones for September, 
1938. The net gain for the first nine months 
of 1939 was 18,298, exclusive of purchases and 
sales, or 3.98 per cent, compared with a gain 
of 10,821 telephones, or 2.44 per cent, for the 
corresponding period a year ago. 





ELECTRIC HEATING EQUIPMENT THAT WILL 
HELP YOU SERVE THE PUBLIC BEST 
Designing, Engineering, Manufacturing of Electric 
Heating Units for Industrial Purposes. 
ACME ELECTRIC HEATING CO., Dept. U 
1217, Washington St., 

Boston, Mass. 











Receipting Machines Gaining 
Wide Favor 


HE American Receipting Machines, both 
hand and electric, are proving a com- 
plete success for receipting customer’s bills 
in the offices of nationally known public util- 
ities companies, according to the manufactur- 
er, The American Perforator Company. 
These machines, designed especially for the 
use of electric light, gas, water and telephone 
companies, have the following protective fea- 
tures: 
(1) Bills or postal cards receipted in this 
manner are legible, uniform and unchangea- 


e. 

(2) A clear stub memorandum for audit- 
ing purposes. 

(3) A complete machine in every respect. 
No loose type to set up, no ink, stencils or 
plates to bother with. No additional supplies 
to purchase. 

(4) Each machine is equipped with two 
sets of identification control keys which iden- 
tify the operating cashier on the bill and 
stub. 

(5) Dates can be changed quickly. 

(6) Built-in lock prevents unauthorized 
date changing or misuse of cashier keys. 

(7) Control of entire operation of machine 
protected by lock ignition key. 

Further information may be secured by 
writing direct to the manufacturer, 625 West 
Jackson Boulevard, Chicago, Illinois. 


New Jersey Public Service to 
Spend $7,500,000 


a HE Public Service Electric and Gas Com- 
pany, main operating property in the Public 
Service Corporation of New Jersey system, 
announced recently that it had placed orders 
for a 50,000-kilowatt superposed turbine gen- 
erator and two high pressure boilers for its 
Marion generating station in Jersey City. Prep- 
aration for the installation will begin imme- 
diately. 

The new equipment, together with installa- 
tion, will cost approximately $7,500,000 and 
will provide work for about 500 men at the 
peak, the company said. 


New G-E Publications 


HE following publications have recently 

been issued by the General Electric 
Company: GEA-98B (Type RB _ Single- 
Phase Motor); GEA-1698A (Wound-Rotor 
Induction Motors); GEA-1807B (Squirrel- 
Cage Induction Motors) ; GEA-3187A_ (Type 
CF-1 Portable Inkless Strip-Chart Record- 
er); GEA-3215A (No. 1799 Heat-Resisting 
Varnished Cambric); GEA-3281 (Types 
AEF-1B and ALF-2 Field Discharge Switch- 
es) ; and GEA-2634 (How to,Select Protec- 
tive Devices for Low-Voltage Power Cir- 
cuits). 
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TOMORROW'S TREND TODAY 


IN TRANSFORMERS 


Bushings Externally 
Detachable! 


NO NEED 
FOR TOOLS 
INSIDE 
TANK! 


























In a Pennsylvania distribution transformer, each lead is brought 
out through an individual bushing. The bushings are of wet pro- 
cess porcelain, each being individually bolted from the exterior! 
Thus there is no need to handle tools inside the tank. This 
pioneered Pennsylvania improvement not only affords greater con- 
venience but greatly adds to transformer safety and further helps 
to keep maintenance costs at a minimum. 

7 


TRANSFORMER COMPANY 


I701 ISLAND AVE., 
N.S., PITTSBURGH, PA. 
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Eg ENGINEER ROM INSULATION HE 
TH 
wi VKE ALL 
STOCKS — 


DONT 





& — insulations are purchased as an in- 
vestment, the matter of dividends is of 
prime importance in their selection. 

“As in the case of stocks, these insulation 
dividends are bound to vary. In fact, the cash 
returns in fuel savings promised by any given 
insulation are dependent upon three things... 
kind, amount and application.” 

This statement made by the man from Insu- 
lation Headquarters deserves the careful atten- 
tion of every insulation buyer. 

It is based on experience gained by Johns- 
Manville through some 75 years of research 
and practical field service. Experience which 
has shown that one... five... or ten different 
kinds of insulations cannot possibly meet with 
maximum efficiency and economy the require- 


’ Johns-Manville 











ADQUARTER 







ALL. INSULATIONS 


PAY THE 
SAME DIVIDENDS!” 


An insulating material for every temperature... 
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ments of all heated or refrigerated equipment 
on the market today. 

This is a truth long recognized at Johns- 
Manville. The present line of J-M Insulations 
totals some forty different types . . . each de- 
signed for a specific insulating service . .. And 
all sharing in common a time-established rec- 
ord for superior performance and durability. 


Hence, having a line of insulations so unusually 
complete, Johns-Manville is in a position to help 
you choose the type and thickness of insulation 
that will assure maximum cash dividends, over 
the longest period of time, on each insulating job 
in your plant. For full details on all J-M 
tantiotins Materials, ask for Catalog GI-6A. 
» Johns-Manville, 22 East 40th Street, © 

New York City. 


INDUSTRIAL 
INSULATIONS 


for every service condition 


October 26, 19mm Octobe: 
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SAVES FINGER STEPS 





MAGIC™ 
MARGIN 


EVERY MOTION COUNTS on 
the New Easy-Writing Royal! Every 
key and control is deliberately lo- 
cated for quick, split-second action. 
For example, with MAGIC Margin, 


there is no more hunting for margin 


Copyright 1939, Royal Typewriter Company, Inc., 2 Park Ave.. New York 











stops. The operator merely positions 

the carriage, flicks a tiny lever... Royal's many Features of the Future, 
MAGIC Margin does the rest all of which make typing easier, 
automatically! This revolutionary de- faster, more accurate. Give this 
velopment, exclusive with Royal, is New Royal THE DESK TEST In 
a marvel of simplicity—one of your office—Compare the Work! 


UYAL 


_ MORE THAN EVER WORLD’S No. 1 TYPEWRITER 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


“‘Federal Financing and Location 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
eance of this important develop- 
ment. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 
gram. 


Washington, D. C. 














YOU CAN DEPEND ON J&L SEAMLESS PIPE TO CARRY ~ 
PRESSURE LOADS SAFELY AND EFFICIENTLY — AND 
TO GIVE YOU LOW MAINTENANCE COSTS * * * 





By specifying J & L Seamless for power piping, engineers and maintenance men throughout the country have 
endorsed it for strength, safety and dependability. Every length of J & L Seamless is rolled from a solid billet 
lof “controlled quality” steel. There are no welds, therefore no chance of failure at or near a weld. 

Scientific control of all J & L finishing operations assures uniform wall thickness, concentricity and the right 
ductility for easy bending and upsetting. Therefore when J & L Seamless is specified, 
the manufacture of joints and the installation of the pipe move along smoothly and 
efficiently. In hundreds of plants J & L piping is giving completely satisfactory service. 
Specify J & L Seamless for your power piping jobs. In the meantime, get helpful infor- 
mation on piping applications by writing for our Handbook SP-4. 


ONES & LAUGHLIN STEEL CORPORATION 


AMERICAN IRON AND STEEL WORKS 
PITTSBURGH, PENNSYLVANIA 


J&L— PARTNER IN PROGRESS TO-AMERICAN INDUSTRY 
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@ What do you buy in 
large quantities? Meters, cable, 
pipe, linesmen’s tools, all down 
the line in operating equipment 
quality is the keynote that spells 
durability and performance. But 
“equal quality” is sometimes hard 
to determine. 


Let E. T. L. help you solve this 
difficulty. Give us your specifica- 
tions and we’ll develop the neces- 
sary test procedure to check 
products offered to you against 
these standards. Then when you 
buy, you “know by test.” 


Over 40 years in the Know by Test business 


Electrical Testing 


P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU. 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 


Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 





STATEMENT OF OWNERSHIP 


Statement of ownership, management, circulation, 
etc., of Public Utilities Fortnightly, published bi- 
weekly at Baltimore, Md.; required by the Act 
of Congress of August 24, 1912. 


Publisher: Public Utilities Reports, Inc., Wash- 
ington, oe 


Editor: Henry C. Spurr, Washington, D. C. 

Managing Editor: None. 

Business Manager: A, S. Hills, Washington, 
B26. 


Owners: (Names and addresses of individual 
owners, or if a corporation, its name and addresses 
of stockholders owning or holding 1 per cent or 
more of the total amount of stock.) Public Utilities 
Reports, Inc., Washington, D. C.; Orlando B. 
Willcox, New York, N. Y.; Owen D. Young, New 
York, N. Y.; Philip H. Gadsden, Philadelphia, Pa.; 
L. R. Nash, New York, N. Y.; William J. Hagenah, 
Pittsburgh, Pa. 


Known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or 
more of total amount of bonds, mortgages, or other 
securities are: None. 


PUBLIC UTILITIES REPORTS, INC. 
A. S. Hills, Business Manager 


Sworn to and subscribed before me this 29th 
day of September, 1939, 7 
Henrietta G. Tate, 


Notary Public. 


(My commission expires October 31, 1943.) 


| Wot okol doh ic) al f=t- ai) 


EastEnd Ave and79thSt NewYork, N Y 
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Modem fogerty 


 EGRY 
gy CONTROLLER 


ee 


An automatic, electrically driven attach- 
ment that feeds Egry multiple copy con- 
tinuous forms in perfect alignment in pre- 
determined length on to the platen of 
your Elliott Fisher. The new, speed way 
to write all business records, to accomplish 
more per day by doubling the output per 
operator; to wipe out delays, lost motion 
and waste. 


DEMONSTRATIONS 


Without cost or obligation the Egry Controller 
will be demonstrated in your own office on re- 
quest. Phone, wire or write. Get the most out 
of your Elliott Fisher by vastly increasing its 
usefulness with the Egry Controller. Address 
Dept. F-1026. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS @ TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 

















@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 
Companies @ Banks @ Brokers @ Investment Counselors ® Trust and In- 
surance Companies @ Public Service Commissions @ Investors © Or any one 


interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


lh UNFOLDED MAILING is desired add 25c for special 3-ply mailing 
tube. 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


* 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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.. the lowest cost PAPER 
.. or the lowest cost WORK? 


A trifle saved by using ledger paper not good enough for the 
purpose is truly “paper profit’. For the slight gain often 
means a serious loss of the smooth, efficient, accurate per- 
formance essential for low cost account and record keeping. 


WAVERLY LEDGER, a Weston Paper, is made especially 
for hard working and important accounting forms and rec- 
ords. It has the strength and durability of 85% rag content 
combined with a perfectly finished surface that keeps records 
neat, legible and in excellent condition. 


Put your next order of forms on WAVERLY LEDGER. You'll 
soon be an ardent WAVERLY booster. 


WESTON’S PAPER 
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An International Business Machines Service Bureau 


Let this FACT-FINDING SERVICE 





work for YOU 


You can speed up the work of obtaining detailed records and analyses by 
employing the International Business Machines Service Bureau. 


Through the medium of punched cards and International Electric Book- 
keeping and Accounting Machines, this organization will prepare Rate 
Analyses, Customer Market Analyses, Inventory Tabulations, and many 
other important records and reports. 


Our wide experience in payroll methods and machines also places this 
organization in a position to render valuable assistance in the preparation 
of required payroll and Social Security records. 


International Business Machines Service Bureaus are located in principal 
cities and will work with you on a part-time or complete-job basis. 
Naturally, the strictest confidence is an underlying principle in the handling 
of all data. Call your nearest International office for complete information 
today. 


INTERNATIONAL BUSINESS. table hae CORPORATION 


World Headquarters xn 2 vis Branch Offices in Principal 
590 Madison Avenue, New York ¥, Cities of the World 
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The Calendar 


Indoors 


Write for Catalogue 


WALKER 


Steel and Aluminum 


CABINETS 


Shield Y our 
Electrical Equipment 


Walker cabinets will prove their su- 
periority to you. The secret of their 
complete protective ability lies in the 
use of extra heavy guage meta! in their 
construction, and the thorough water- 
proofing of all joints and conduit en- 
trances. 

Made in every size and type (even to 
specification), they guarantee protec- 
tion for your meters, switches, and 
transformers against both the ravages 
of the elements and the profit-snatching 
of current diverters. Yet their compact- 
ness, and their attractive, durable finish 
puts them more than abreast of modern 
construction trends for both indoor and 
outdoor installation. 


WALKER ELECTRICAL COMPANY 


ATLANTA 


Specify 


PT LE ae 


OI NEEOIN Ess GENE Vana ol. 


For 
RECORDS, FORMS 
COPIES 
THIN LETTERHEADS 
DOCUMENTS 


SEND FOR SAMPLES 


ESLEECK 


WE Watbec-Votabbabete mm @xoscchol-babis 


Turners Falls, Mass. 


GEORGIA 

















DAVEY TREE TRIMMING SERVICE 


a 


Davey Service Pleases 


Many features of Davey service delight 
utility companies. Some of these are: 


@ Low Unit Costs 

ef Availability Everywhere 

@ Hand-picked Men 
Thorough Training 
Systematic Planning 
Constant Supervision 
Reliability 

Davey men welcome difficult problems. If 


you have a tree situation that troubles 
you, try Davey service. It will please you. 


THE DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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Rate Changes? 
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THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a This 4 
control. At the same time—through this single operation—the bill count for Utility, 
each kw.-hr. step is made by the electrically controlled accumulating registers. 

Go | 


cons 
Continued rate changes—checking load-building activities— part 


need for current customer usage data—all are reasons why stan 
many companies are using R & S ONE-STEP SERVICE for all-t 


analyzing information required in productive rate making. Y 











Monthly or annual bill frequency tables now produced in a that 
few days instead of weeks and months. thei 
the 
Estimates promptly submitted. Such marked savings that analyses now can that 
be carried on currently for much less than former cost of periodic studies. . cost 
In 
thie 
Recording & Statistical Corporation doll 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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he Most Important Feature of All 
_,.is the one that makes you money 


This 34 to 1-ton Model D-15 is one of a fleet of 28 International Trucks now owned by the Citizens Gas and Coke 
Utility, Indianapolis. The trucks range from half-ton sizes with meter service bodies to special types of 2-ton capacity. 


Go over International design and 
construction, inch by inch, and 
part by part. Then you'll under- 
stand why we call Internationals 
all-truck trucks. 


You'll find feature after feature 
that have given Internationals 
their world-wide reputation. But 
the feature of them all is the one 
that Internationals will put in your 
cost records—the lowest-cost haul- 
ing you have ever known. And it’s 
this unequaled performance-per- 
dollar that sells more heavy-duty 


Internationals than any other 
three makes combined. 


No matter what your truck needs 
may be, there’s an International 
size to fit your requirements ex- 
actly. And whether you need a 
sturdy half-ton pickup or a power- 
ful six-wheeler, you can always 
count on International stability, 
service, long life, and economy. 
Ask the nearby International 
Dealer or Company-owned Branch 
for details. 

INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue Chicago, Illinois 


INTERNATIONAL TRUCKS 
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PROFESSIONAL DIRECTORY 


© These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. « « « « < 














THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e VALUATIONS «© REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO + MILWAUKEE + NEW YORK + WASHINGTON ~ And Other Principal Cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 














DESIGN Si ord, Bacon & Davis, ne. RATE CASES 


APPRAISALS 
INTANGIBLES 


CONSTRUCTION 


OPERATING COSTS Engineers 


VALUATIONS AND REPORTS 
CHICAGO PHILADELPHIA NEWYORK LOS ANGELES WASHINGTON 








LIVINGSTON, McDOWELL & CO. 


‘lit , 
wine CERTIFIED PUBLIC ACCOUNTANTS Audits 
Consultants z Taxes 
117 SOUTH 17TH ST. PHILADELPHIA, PA, 
D. M. LIVINGSTON, C. P. A. (PA.) C. WHITFORD MCDOWELL, C. P. A. (PA.) (MD.) 
ormer Member Member: 
Pennsylvania — — Comadielen Diechans: Gencdaae ah detsiilatieis 


Pennsylvania Institute a: Coniied Public Accountants Pennsylvania Institute of Certified Public Accountants 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 
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SANDERSON & PORTER 


ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


NEW YORK 








CHICAGO 








& VEATCH JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 

NEW YORK 


BLACK 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 
KANSAS CITY, MO. BOSTON 











4706 BROADWAY 











EARL L. CARTER JENSEN, BOWEN & FARRELL 
ngineers 


Consulting Engineer 
MPENNSYLVANIA, WEST VIRGINYA, KENTUCKY Ann Arbor, Michigan 
PUBLIC UTILITY Appraisals - Investigations - Reports 
VALUATIONS AND REPORTS . _, , i@ connection with 
a 3 rate inquiries, depreciation, fixed capital 
Indianapolis, Ind. reclassification, original cost, security issues. 











814 Electric Building 











SLOAN & COOK 


CHENEY AND FOSTER 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 
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Netter PRODUCTS... 
because CITIES SERVICE knows your problems! 








—_ Service engineers, backed by 77 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢¢¢+¢+ ¢ 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—the Cities Service Concert—with Lucille Manners, Ross Graham and Frank 
Black's Orchestra and Singers—broadcast every Friday evening over the N.B.C. Red Network. 
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you, our associates in the electrical 
industry, the manufacture of twenty 
million General Electric watthour meters 
during a period of fifty years is not par- 
ticularly difficult or dramatic. Yet for us 
there is in this achievement a deep: satis- 
faction. Perhaps that is because the watt- 
hour meter—in every stage of its develop- 
ment—has always represented the most 
efficient, most accurate measuring mech- 
anism in general uses Nowhere in your 
_ endless variety of purchases do you get so 
mug¢h value for so little money as you do 


in the present-day watthour meter. 


And theré-are. reasons. Part of that value 
comes from good engineering. A goodly 
portion is attributable to efficiencies 


obtained through’ mass,production: But 


oY 


we submit one underlying cause of the 


miracle of the modern meter. It is this: 


Through many years, in all your meter 
purchases; you: have always insisted on 
the meter that will do the best job for: 
you. There has never been’ a time when 
you would ‘atcept any design ‘as being 
“‘good enough.” That principle of pur- 
chasing is, in our opinion, the basic 
stimulus that has carried the industry 
forward. We need it. Every manufacturer 
needs it. And ,today,. our gratitude 
goes to those who continue to apply that 
principle to every ‘purchase. Buy the 
product that will do the most for you 
today, and somebody will) be sure to 
build something better tomorrow. That 


is ‘the ‘history of the meter’ business. 





